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CITY OF SOMERVILLE, MASSACHUSETTS 

Joseph A. Curtatone, Mayor 
 

Purchasing Department 

Angela M. Allen, Purchasing Director 
 

 

RELEASE DATE: 7/26/2017 

QUESTIONS DUE: 8/2/2017  by 12PM EST    

DUE DATE AND TIME: 8/9/2017 by 11:30AM EST   

 

 

DELIVER TO: 

City of Somerville 

Purchasing Department 

Attn:  Michael Richards   

 Assistant Purchasing Director 

 mrichards@somervillema.gov 

93 Highland Avenue 

Somerville, MA 02143 

 
  



 

 

IFB # 18-02 

Fall 2017 & Spring 2018 Tree Planting and Related Services 

 

Key Project Information 
Project Address Various locations throughout 

Somerville, MA 

Estimated Construction Cost $230,000.00 

Anticipated Contract Award 8/17/2017  

Date of Semi-Final Acceptance, 

Fall Planting 

11/30/2017 

Date of Semi-Final Acceptance, 

Spring Planting 

6/15/2018 

Date of Final Fall Acceptance 10/1/2019 

Date of Final Spring Acceptance 6/1/2020 

Est. Contract Commencement 

Date  

9/1/2017  

Est. Contract Completion Date  6/30/2020 

Governing Bid Law MGL 30.39M (Horizontal 

Construction) 

Wage Requirements The higher of Federal Davis 

Bacon Wages and State 

Prevailing Wages 

Payment Bond Requirements 100% of Contract Value 

Performance Bond 

Requirements 
N/A 

  

Managing Department Information 
Managing City Department Office of Strategic Planning and 

Community Development 

Project Manager Vanessa Boukili 

Project Manager Email vboukili@somervillema.gov 
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Part 1: Invitation for Bid Documents 
 

IFB # 18-02  

Fall 2017 & Spring 2018 Tree Planting and Related Services 

 

1.1 General Instructions 
Copies of the solicitation may be obtained from the Purchasing Department on and after 7/26/2017 

per the below-noted City Hall hours of operation. 
 

 

 

 

 

 

 

All Responses Must be Sealed and Delivered To: 

Purchasing Department 

City of Somerville 

93 Highland Avenue 

Somerville, MA 02143 

It is the sole responsibility of the Offeror to ensure that the bid arrives on time at the designated 

place. Late bids will not be considered and will be rejected and returned. 

Bid Format: 

Submit one, original (1) sealed bid package; it must be marked with the solicitation title and number.   

BIDS SUBMITTED MUST BE AN ORIGINAL. 

The completion of the following forms is necessary for consideration of a potential contract award. When 

submitting bid documents, please retain the order of documents as provided below: 

1) Form for General Bid 

2) Bid Form for Alternates (if applicable) 

3) Unit Price Form 

4) Somerville Living Wage Form 

5) Quality Requirements Form 

6) Certificate of Non-Collusion & Tax Compliance 

7) Certificate of Signature Authority 

8) Reference Form 

9) 5% Bid Deposit 

10) Prevailing / Davis Bacon Wages Statement of Compliance Form 

11) OSHA Form 

If all required documents are not present, the bid may be deemed non-responsive and may 

result in disqualification of the bid unless the City determines that such failure(s) constitute(s) 

a minor informality, as defined in Chapter MGL 30B. 

The Offeror’s authorized official(s) must sign all required bid forms. 

Hall Hours of Operation: 

Monday – Wednesday 8:30 a.m. and 4:30 p.m. 

Thursday 8:30 a.m. to 7:30 p.m. 

Friday 8:30 a.m. to 12:30 p.m. 



 

 

1.2 Bid Schedule 
Key dates for this Invitation for Bids: 

IFB Issued 7/26/2017 

Deadline for Submitting Questions to 

IFB 

8/2/2017  by 12PM EST 

Bids Due 8/9/2017 by 11:30AM EST   

Anticipated Contract Award 8/17/2017 

Est. Contract Commencement Date  9/1/2017 

Est. Contract Completion Date 6/30/2020 

 

Responses must be 

delivered by 8/9/2017 by 

11:30AM EST   to: 
 

City of Somerville 

Purchasing Department 

Attn: Michael Richards  

93 Highland Avenue 

Somerville, MA 02143 

 

1.3 Submission Instructions 
Please submit one sealed bid package with the following contents and marked in the following manner:  

 

Contents of Sealed Bid Package  Marked As 

Envelope 1: Sealed Bid: Shall Include (1) original 

and one (1) electronic copy. [Electronic copies are to be 

submitted on CD-ROM or thumb drives and are to be saved in Adobe 

Acrobat format. (“Read only” files are acceptable.)] 

To Be Marked:  IFB # 18-02 Fall 2017 & 

Spring 2018 Tree Planting and Related 

Services 

 

Please send the complete sealed package to the 

attention of : 

Michael Richards  

Assistant Purchasing Director 

Purchasing Department 

Somerville City Hall 

93 Highland Avenue 

Somerville, MA 02143 

 

 

Bid Format 
Responses shall be prepared on standard 8.5 x 11 inch paper (charts may be landscaped but must be on 8.5 x 11 

inch paper) and shall be in a legible font size (12). All pages of each response shall be appropriately numbered 

(and with consecutive page numbering across tabs). Double-sided printing is preferred in an effort to reduce 

waste. In a further effort to reduce waste, please DO NOT USE 3-RING BINDERS.  

 

Elaborate format and binding are neither necessary nor desirable.  

 

Qualifications & Experience 

The Offeror may include any additional literature and product brochures. The Quality Requirements Form 

(Section 2), or set of basic business standards, must be submitted with bid. 

 



 

 

References 

The Offeror shall list at least three relevant references, which the City may contact. The City of Somerville 

reserves the right to use ourselves as a reference. References shall include the following information: 
 

●The name, address, telephone number, and email address of each client listed above. 

●A description of the work performed under each contract. ●The amount of the contract. 

●A description of the nature of the relationship between Offeror and the customer. 

●The dates of performance. ●The volume of the work performed. 

 

1.4 Questions 
Questions are due: 8/2/2017  by 12PM EST 

 

Questions concerning this solicitation must be delivered in writing to: 

 

Michael Richards  

Assistant Purchasing Director 

Somerville City Hall 

Purchasing Department 

93 Highland Avenue 

Somerville, MA 02143 

Or emailed to: 

mrichards@somervillema.gov 

Or faxed to:  

617-625-1344 

 

Answers will be sent via an addendum to all Offerors who have registered as bid holders. Bidders are 

encouraged to contact the Purchasing Department to register as a bid document holder to automatically be 

alerted as to addenda as they are issued. It is the responsibility of the Offeror to also monitor the bid portal on 

the City’s website for any updates, addenda, etc. regarding that specific solicitation. The web address is:  
 

http://www.somervillema.gov/bidpostings.  

 

Any bidders that contact City personnel outside of the Purchasing Department regarding this bid may be 

disqualified. 

 

1.5 General Terms 
Estimated Quantities  
The City of Somerville has provided estimated quantities, which will be ordered/purchased over the course of the contract 

period. These estimates are estimates only and not guaranteed.  

 

Bid Signature  
A response must be signed as follows: 1) if the Offeror is an individual, by her/him personally; 2) if the Offeror is a 

partnership, by the name of the partnership, followed by the signature of each general partner; and 3) if the Offeror is a 

corporation, by the authorized officer, whose signature must be attested to by the clerk/secretary of the corporation (& 

with corporate seal). 

 

Time for Bid Acceptance and City Contract Requirements 
The contract will be awarded within 90 days after the bid opening. The time for award may be extended for up to 45 

http://www.somervillema.gov/bidpostings


 

 

additional days by mutual agreement between the City of Somerville and the Offeror that is most advantageous and 

responsible. The Offeror’s submission will remain in effect for a period of 90 days from the response deadline or until it is 

formally withdrawn, a contract is executed, or this solicitation is canceled, whichever occurs first. The Offeror will be 

required to sign a standard City contract per the City’s general terms included herein as Appendix A. 

 

Holidays are as follows: 

New Year’s Day   Martin Luther King 

Day  

Presidents’ Day Patriots’ Day 

Memorial Day   Bunker Hill Day Independence Day Labor Day 

Columbus Day Veterans’ Day Thanksgiving Day Thanksgiving Friday 

Christmas Eve (half 

day) 

Christmas Day   

Please visit http://www.somervillema.gov/ for the City’s most recent calendar. *Under State Law, all holidays falling on 

Sunday must be observed on Monday. 

 
If the awarded Offeror for their convenience desires to perform work during other than normal working hours or on other 

than normal work days, or if the Offeror is required to perform work at such times, the Offeror shall reimburse the City 

for any additional expense occasioned the City, thereby, such as, but not limited to, overtime pay for City employees, 

utilities service, etc. UNLESS otherwise specified in these provisions, services will be performed during normal work 

hours. When required services occur on holidays, work will be performed on either the previous or following work day, 

unless specified otherwise. 

 

Unforeseen Office Closure 
If, at the time of the scheduled bid opening, the Purchasing Department is closed due to uncontrolled events such as fire, 

snow, ice, wind, or building evacuation, the bid due date will be postponed until 2:00 p.m. on the next normal business 

day. Bids will be accepted until that date and time. In the event of inclement weather, the Offeror is responsible for 

listening to the media to determine if the City has been closed due to weather.  

 

Changes & Addenda 
If any changes are made to this solicitation, an addendum will be issued. All proposers on record as having picked up the 

solicitation will be alerted via email as to the posting of all addenda. The City will also post addenda on its website 

(http://www.somervillema.gov/departments/finance/purchasing/bids). No changes may be made to the solicitation 

documents by the Offerors without written authorization and/or an addendum from the Purchasing Department. 

 

Modification or Withdrawal of Bids, Mistakes, and Minor Informalities  
An Offeror may correct, modify, or withdraw a bid by written notice received by the City of Somerville prior to the time 

and date set for the bid opening. Bid modifications must be submitted in a sealed envelope clearly labeled "Modification 

No.__" to the address listed in Section 1. Each modification must be numbered in sequence and must reference the 

original solicitation. After the bid opening, an Offeror may not change any provision of the bid in a manner prejudicial to 

the interests of the City or fair competition. Minor informalities will be waived or the proposer will be allowed to correct 

them. If a mistake and the intended bid are clearly evident on the face of the bid document, the mistake will be corrected 

to reflect the intended correct bid, and the proposer will be notified in writing; the proposer may not withdraw the bid. A 

proposer may withdraw a bid if a mistake is clearly evident on the face of the bid document, but the intended correct bid is 

not similarly evident. 

 

Right to Cancel/Reject Bids  
The City of Somerville may cancel this solicitation, or reject in whole or in part any and all bids, if the City determines 

that cancellation or rejection serves the best interests of the City. 

 

http://www.somervillema.gov/
http://www.somervillema.gov/departments/finance/purchasing/bids
file:///C:/Users/anosnik/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/759P8TMY/Model%20IFB%20comments.doc%23statute
file:///C:/Users/anosnik/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/759P8TMY/Model%20IFB%20comments.doc%23cancel


 

 

Unbalanced Bids 
The City reserves the right to reject unbalanced, front-loaded, and conditional bids. 

 

Brand Name “or Equal”  
Any references to any brand name or proprietary product in the specifications shall require the acceptance of an equal or 

better brand. The City has the right to make the final determination as to whether an alternate brand is equal to the brand 

specified.  

 

Electronic Funds Transfer (EFT) 
For EFT payment, the following shall be included with invoices to the point of contact: 

 Contract/Order number; Contractor’s name & address as stated in the contract;  

 The signature (manual or electronic, as appropriate) title, and telephone number of the Offeror’s representative 

authorized to provide sensitive information;  

 Name of financial institution; Financial institution nine (9) digit routing transit number; 

 Offeror’s account number; Type of account, i.e., checking or saving. 

 

Project Schedule 
Bidders are instructed to note the firmness of the dates of: Semi-Final Acceptance and Final Acceptance. For the purpose 

of meeting these deadlines, the City may be prepared to authorize extended work hours beyond those prescribed by City 

ordinance, to include work on Sundays with the prior permission of the City.  

 

Contractor submission of all paperwork required for the Construction Contract, including but not limited to insurance 

certificates, performance and payment bonds, a certificate of good standing from the Secretary of Corporations, and 

signature pages shall be submitted to the Purchasing Director no later than 5 working days from award of the contract. 

 
The successful bidder shall be required to submit a preliminary construction schedule within 10 days of the established 

date of award of the Contract and a more detailed Gantt-type construction schedule within 15 days of the established 

award of the contract, which shows the dates of semi-final and final acceptance. 

 

Sales Tax Exemption 
Materials, equipment, and supplies for this project are exempt from sales tax in accordance with M.G.L. Chapter 64H, 

Section 6 (d). The city will furnish the successful bidder with its sales tax exemption number. 

 

Permit Fees (Contractor responsible obtaining permits/City of Somerville permit fees waived) 

DPW permits to obstruct or excavate the public streets and/or sidewalks; ISD building code permits; and Traffic and 

Parking permits; are waived by the City of Somerville. However, license fees are not waived by the City of Somerville. 

The Contractor shall pay all license fees (e.g., drain layer’s license fee). The City of Somerville Traffic and Parking 

Department must be contacted directly for all required permits. The vendor must also provide the City of Somerville 

Traffic and Parking Department with a traffic management plan, prior to the start of all work. 

 
If water usage is required in the commitment of this project, the Contractor needs to contact the DPW Water Dept., and 

make arrangements for a water meter. There will be a charge for the water meter and the water usage. 

 

The Contractor is responsible for obtaining EVERSOURCE work orders and for all costs and fees associated with 

EVERSOURCE. 

 

Permits to excavate the public way cannot be issued until the applicant has notified the appropriate utility companies, as 

required by Massachusetts General Laws, Chapter 370 of the Acts of 1963. The applicant must either: 1) obtain written 

receipts from the affected utilities, and provide copies of same to the owner; or 2) utilize the Dig-Safe System for the 

required notifications, and also submit written notifications for those utilities not participating in the Dig-Safe System. 

Written notifications must state that utility companies have been notified and the contractor cleared to begin work.  

 



 

 

The following utility companies must be notified in writing: 

M.B.T.A. Engineering and 

Maintenance Division  

617-722-5454 

Attn: Chief Engineer  

500 Arborway 

Jamaica Plain, MA 02130 

M.W.R.A. Sewer Division 

617-242-6000 

100 First Avenue 

Charlestown Navy Yard 

Boston, MA 02129 

 

M.W.R.A. Water Division  

617-242-6000 

100 First Avenue 

Charlestown Navy Yard 

Boston, MA 02129 

 

The following utility companies must be notified in writing or through Dig-Safe: 

Algonquin Gas Transmission Corp. 

617-254-4050 

Manager of Land and Public Relations 

1284 Soldiers Field Road 

Brighton, MA 02135 

 

Verizon    

781-290-5154 

460 Totten Pond Road 

Waltham, MA 02154 

 

Boston Edison    

617-541-5730 

Right of Way 

1165 Massachusetts Avenue 

Dorchester, MA 02125 

 

Boston Gas Company   

617-323-9210 

201 Rivermoor Street 

West Roxbury, MA 02132 

 

EVERSOURCE  

617-497-1236, x4195 

46 Blackstone Street 

Somerville, MA 02139 

 

EVERSOURCE Steam  

617-225-4568 

Attn: Supervisor of Maintenance 

265 First Street 

Somerville, MA 02142 

EVERSOURCE Gas   

617-369-5591 

303 Third Street 

Somerville, MA 02142 

A T & T Broadband    

981-658-0400 

760 Main Street 

Malden, MA 01887 

Somerville Public Works Dept.  

617-625-6600, x5200 

One Franey Road 

Somerville, MA 02145 

 

Somerville Fire Department   

617-625-6600, x8100 

266 Broadway      

Somerville, MA 02143 

Dig-Safe   

1-800-322-4844 

 

 

 

The contractor shall have all utilities marked out along the course of this work by such means as the Engineer shall 

approve and shall preserve such marked locations until the work has progressed to the point where the encountered utility 

is fully exposed and protected as required. It shall be the contractor's responsibility to notify utilities at least 48 hours prior 

to the start of any excavation. 

 

The contractor is responsible for contacting any other utilities that are not listed herein. 

 

Schedule of Values 
Bidders do NOT need to include a Schedule of Values with their bid package. The successful bidder will be required to 

submit a refined and detailed schedule of values for review and approval by the design professional prior to signing the 

construction contract. 

 

5% Bid Guaranty  
All bids shall be accompanied by a bid bond or bank certified check or bank treasurer’s check in the amount of 5% of the 

bid price, which shall become the property of the City of Somerville if the bid is accepted and the bidder neglects or 

refuses to comply with the terms of the bid. 

 

Prevailing Wage Rate Requirements 
The contractor shall pay Mass. Prevailing Wage Rates. The applicable prevailing wage rates are attached as part of this 

bid package and will be included in the resulting contract. Notwithstanding anything to the contrary, the City may, in its 

sole discretion withhold payment unless the City has in its possession payroll records that are complete, accurate, and 



 

 

current as of the date of said application for payment. A signed Compliance Form must be included with the bid package 

(form included). 

a) The Contractor shall:  

 Pay wages at least once a week;  

 Submit payroll information on a weekly basis in a format approved by the City, numbered in numerical 

sequence and signed by the Contractor (including forms for weeks when the Contractor is not on the 

Project Site, in which case there shall be a notation to the effect "no work this payroll period" and a date 

anticipated for resuming work). 

b) The Contractor shall submit to the City within the first week of construction: 

 A list of apprenticeship programs with which the Contractor is affiliated; 

 The number of apprentices that will be employed by the Contractor on the Project; 

 A list of the Contractor's employee fringe benefits; 

 A copy of each project schedule, including the anticipated commencement date for each Subcontractor; 

and  

 A list of each Subcontractor's suppliers and material men. 

c) The Contractor shall include language similar to the above in all subcontracts. 

 

Reservation of Rights 
The City reserves the right to extend the deadline for submission of bids, to waive minor informalities, and to reject any 

and all bids, if in its sole judgment, the best interests of the City of Somerville would be served by doing so. 

 

Police Details 
Unless otherwise noted in the specifications, the Contractor will be responsible for requesting and paying for all necessary 

police details. These costs should be incorporated into the base bid amount. 
 

Period of Performance 
The period of performance for this contract begins on or about 9/1/2017 and ends on or about  6/1/2019. If applicable, 

optional renewal years may be exercised by the sole discretion of the City (see cover page for anticipated contract term). 

 

Place of Performance 
All services, delivery, and other required support shall be conducted in Somerville and other locations designated by the 

Department point of contact. Meetings between the Vendor and City personnel shall be held at the City of Somerville, 

Massachusetts, unless otherwise specified.  

 

Vendor Conduct 
The Vendor’s employees shall comply with all City regulations, policies, and procedures. The Vendor shall ensure that 

their employees present professional work attire at all times. The authorized contracting body of the City may, at his/her 

sole discretion, direct the Vendor to remove any Vendor employee from City facilities for misconduct or safety reasons. 

Such rule does not relieve the Vendor of their responsibility to provide sufficient and timely service. The City will provide 

the Vendor with immediate written notice for the removal of the employee. Vendors must be knowledgeable of the 

conflict of interest law found on the Commonwealth’s website http://www.mass.gov/ethics/laws-and-regulations-/conflict-

of-interest-information/conflict-of-interest-law.html. Vendors may be required to take the Conflict of Interest exam. 

 

Vendor Personnel  
The Vendor shall clearly state the name of the proposed project manager. All proposed staff must demonstrate the ability 

to carry out the specified requirements. 

 

Confidentiality 
The Vendor agrees that it will ensure that its employees and others performing services under this contract will not use or 

disclose any non-public information unless authorized by the City. That includes confidential reports, information, 

http://www.mass.gov/ethics/laws-and-regulations-/conflict-of-interest-information/conflict-of-interest-law.html
http://www.mass.gov/ethics/laws-and-regulations-/conflict-of-interest-information/conflict-of-interest-law.html


 

 

discussions, procedures, and any other data that are collected, generated or resulting from the performance of this scope of 

work.  All documents, photocopies, computer data, and any other information of any kind collected or received by the 

Vendor in connection with the contract work shall be provided to the City upon request at the termination of the contract 

(i.e., the date on which final payment is made on the contract or at such other time as may be requested by the City or as 

otherwise agreed by City and the Vendor). The Vendor may not discuss the contract work in progress with any outside 

party, including responding to media and press inquiries, without the prior written permission of the City. In addition, the 

Vendor may not issue news releases or similar items regarding contract award, any subsequent contract modifications, or 

any other contract-related matter without the prior written approval of the City. Requests to make such disclosures should 

be addressed in writing to the Vendor’s point of contact. 

  







 

 

 

 IFB # 18-02 
SECTION 3.0 

Fall 2017 & Spring 2018 Tree Planting and Related Services 

 

REQUIRED BID FORMS / 

BIDDERS’ CHECKLIST 
 

Please ensure all documents listed on this checklist are included with your bid. Failure to do so may 

subject the proposer to disqualification. 

 

Required with Sealed Bids 

 

 Form for General Bid 

 Species List Form  

 Somerville Living Wage Form 

 Quality Requirements Form (Section 2.0) 

 Certificate of Non-Collusion & Tax Compliance 

 Certificate of Signature Authority 

 Reference Form (or equivalent may be attached) 

 5% Bid Deposit 

 Prevailing / Davis Bacon Wages Statement of Compliance Form 

 OSHA Form 

 Responsible Employer Ordinance (if applicable) 

 Acknowledgement of Addenda (if applicable) 

 Signed W9 

 

 

Required with Contract, Post Award 

 Certificate of Good Standing (will be required of awarded Vendor; please furnish with bid if 

available) 

 Insurance Specifications (will be required of awarded Vendor; furnish sample certificate with 

bid, if possible) 

 Statement of Management 

 Payment Bond (100% of contract amount) 

 

  











http://corp.sec.state.ma.us/CorpWeb/Certificates/CertificateOrderForm.aspx
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Form    W-9
(Rev. December 2014)
Department of the Treasury  
Internal Revenue Service 

Request for Taxpayer 
Identification Number and Certification

Give Form to the  
requester. Do not 
send to the IRS.
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2.

1  Name (as shown on your income tax return). Name is required on this line; do not leave this line blank.

2  Business name/disregarded entity name, if different from above

3  Check appropriate box for federal tax classification; check only one of the following seven boxes: 

Individual/sole proprietor or   
single-member LLC

 C Corporation S Corporation Partnership Trust/estate

Limited liability company. Enter the tax classification (C=C corporation, S=S corporation, P=partnership) ▶  

Note. For a single-member LLC that is disregarded, do not check LLC; check the appropriate box in the line above for 
the tax classification of the single-member owner. 

Other (see instructions) ▶ 

4  Exemptions (codes apply only to 
certain entities, not individuals; see 
instructions on page 3):
Exempt payee code (if any)

Exemption from FATCA reporting

 code (if any)
(Applies to accounts maintained outside the U.S.)

5  Address (number, street, and apt. or suite no.)

6  City, state, and ZIP code

Requester’s name and address (optional)

7  List account number(s) here (optional)

Part I Taxpayer Identification Number (TIN)
Enter your TIN in the appropriate box. The TIN provided must match the name given on line 1 to avoid 
backup withholding. For individuals, this is generally your social security number (SSN). However, for a 
resident alien, sole proprietor, or disregarded entity, see the Part I instructions on page 3. For other 
entities, it is your employer identification number (EIN). If you do not have a number, see How to get a 
TIN on page 3.

Note. If the account is in more than one name, see the instructions for line 1 and the chart on page 4 for 
guidelines on whose number to enter.

Social security number

– –

or
Employer identification number 

–

Part II Certification
Under penalties of perjury, I certify that:

1.  The number shown on this form is my correct taxpayer identification number (or I am waiting for a number to be issued to me); and

2.  I am not subject to backup withholding because: (a) I am exempt from backup withholding, or (b) I have not been notified by the Internal Revenue 
Service (IRS) that I am subject to backup withholding as a result of a failure to report all interest or dividends, or (c) the IRS has notified me that I am 
no longer subject to backup withholding; and

3.  I am a U.S. citizen or other U.S. person (defined below); and

4. The FATCA code(s) entered on this form (if any) indicating that I am exempt from FATCA reporting is correct.

Certification instructions. You must cross out item 2 above if you have been notified by the IRS that you are currently subject to backup withholding 
because you have failed to report all interest and dividends on your tax return. For real estate transactions, item 2 does not apply. For mortgage 
interest paid, acquisition or abandonment of secured property, cancellation of debt, contributions to an individual retirement arrangement (IRA), and 
generally, payments other than interest and dividends, you are not required to sign the certification, but you must provide your correct TIN. See the 
instructions on page 3.

Sign 
Here

Signature of 
U.S. person ▶ Date ▶

General Instructions
Section references are to the Internal Revenue Code unless otherwise noted.

Future developments. Information about developments affecting Form W-9 (such 
as legislation enacted after we release it) is at www.irs.gov/fw9.

Purpose of Form
An individual or entity (Form W-9 requester) who is required to file an information 
return with the IRS must obtain your correct taxpayer identification number (TIN) 
which may be your social security number (SSN), individual taxpayer identification 
number (ITIN), adoption taxpayer identification number (ATIN), or employer 
identification number (EIN), to report on an information return the amount paid to 
you, or other amount reportable on an information return. Examples of information 
returns include, but are not limited to, the following:

• Form 1099-INT (interest earned or paid)

• Form 1099-DIV (dividends, including those from stocks or mutual funds)

• Form 1099-MISC (various types of income, prizes, awards, or gross proceeds)

• Form 1099-B (stock or mutual fund sales and certain other transactions by 
brokers)

• Form 1099-S (proceeds from real estate transactions)

• Form 1099-K (merchant card and third party network transactions)

• Form 1098 (home mortgage interest), 1098-E (student loan interest), 1098-T 
(tuition)

• Form 1099-C (canceled debt)

• Form 1099-A (acquisition or abandonment of secured property)

Use Form W-9 only if you are a U.S. person (including a resident alien), to 
provide your correct TIN. 

If you do not return Form W-9 to the requester with a TIN, you might be subject 
to backup withholding. See What is backup withholding? on page 2.

By signing the filled-out form, you: 

1. Certify that the TIN you are giving is correct (or you are waiting for a number 
to be issued),

2. Certify that you are not subject to backup withholding, or

3. Claim exemption from backup withholding if you are a U.S. exempt payee. If 
applicable, you are also certifying that as a U.S. person, your allocable share of 
any partnership income from a U.S. trade or business is not subject to the 
withholding tax on foreign partners' share of effectively connected income, and 

4. Certify that FATCA code(s) entered on this form (if any) indicating that you are 
exempt from the FATCA reporting, is correct. See What is FATCA reporting? on 
page 2 for further information.

Cat. No. 10231X Form W-9 (Rev. 12-2014)
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Note. If you are a U.S. person and a requester gives you a form other than Form 
W-9 to request your TIN, you must use the requester’s form if it is substantially 
similar to this Form W-9.

Definition of a U.S. person. For federal tax purposes, you are considered a U.S. 
person if you are:

• An individual who is a U.S. citizen or U.S. resident alien;

• A partnership, corporation, company, or association created or organized in the 
United States or under the laws of the United States;

• An estate (other than a foreign estate); or

• A domestic trust (as defined in Regulations section 301.7701-7).

Special rules for partnerships. Partnerships that conduct a trade or business in 
the United States are generally required to pay a withholding tax under section 
1446 on any foreign partners’ share of effectively connected taxable income from 
such business. Further, in certain cases where a Form W-9 has not been received, 
the rules under section 1446 require a partnership to presume that a partner is a 
foreign person, and pay the section 1446 withholding tax. Therefore, if you are a 
U.S. person that is a partner in a partnership conducting a trade or business in the 
United States, provide Form W-9 to the partnership to establish your U.S. status 
and avoid section 1446 withholding on your share of partnership income.

In the cases below, the following person must give Form W-9 to the partnership 
for purposes of establishing its U.S. status and avoiding withholding on its 
allocable share of net income from the partnership conducting a trade or business 
in the United States:

• In the case of a disregarded entity with a U.S. owner, the U.S. owner of the 
disregarded entity and not the entity;

• In the case of a grantor trust with a U.S. grantor or other U.S. owner, generally, 
the U.S. grantor or other U.S. owner of the grantor trust and not the trust; and

• In the case of a U.S. trust (other than a grantor trust), the U.S. trust (other than a 
grantor trust) and not the beneficiaries of the trust.

Foreign person. If you are a foreign person or the U.S. branch of a foreign bank 
that has elected to be treated as a U.S. person, do not use Form W-9. Instead, use 
the appropriate Form W-8 or Form 8233 (see Publication 515, Withholding of Tax 
on Nonresident Aliens and Foreign Entities).

Nonresident alien who becomes a resident alien. Generally, only a nonresident 
alien individual may use the terms of a tax treaty to reduce or eliminate U.S. tax on 
certain types of income. However, most tax treaties contain a provision known as 
a “saving clause.” Exceptions specified in the saving clause may permit an 
exemption from tax to continue for certain types of income even after the payee 
has otherwise become a U.S. resident alien for tax purposes.

If you are a U.S. resident alien who is relying on an exception contained in the 
saving clause of a tax treaty to claim an exemption from U.S. tax on certain types 
of income, you must attach a statement to Form W-9 that specifies the following 
five items:

1. The treaty country. Generally, this must be the same treaty under which you 
claimed exemption from tax as a nonresident alien.

2. The treaty article addressing the income.

3. The article number (or location) in the tax treaty that contains the saving 
clause and its exceptions.

4. The type and amount of income that qualifies for the exemption from tax.

5. Sufficient facts to justify the exemption from tax under the terms of the treaty 
article.

Example. Article 20 of the U.S.-China income tax treaty allows an exemption 
from tax for scholarship income received by a Chinese student temporarily present 
in the United States. Under U.S. law, this student will become a resident alien for 
tax purposes if his or her stay in the United States exceeds 5 calendar years. 
However, paragraph 2 of the first Protocol to the U.S.-China treaty (dated April 30, 
1984) allows the provisions of Article 20 to continue to apply even after the 
Chinese student becomes a resident alien of the United States. A Chinese student 
who qualifies for this exception (under paragraph 2 of the first protocol) and is 
relying on this exception to claim an exemption from tax on his or her scholarship 
or fellowship income would attach to Form W-9 a statement that includes the 
information described above to support that exemption.

If you are a nonresident alien or a foreign entity, give the requester the 
appropriate completed Form W-8 or Form 8233.

Backup Withholding
What is backup withholding? Persons making certain payments to you must 
under certain conditions withhold and pay to the IRS 28% of such payments. This 
is called “backup withholding.”  Payments that may be subject to backup 
withholding include interest, tax-exempt interest, dividends, broker and barter 
exchange transactions, rents, royalties, nonemployee pay, payments made in 
settlement of payment card and third party network transactions, and certain 
payments from fishing boat operators. Real estate transactions are not subject to 
backup withholding.

You will not be subject to backup withholding on payments you receive if you 
give the requester your correct TIN, make the proper certifications, and report all 
your taxable interest and dividends on your tax return.

Payments you receive will be subject to backup withholding if: 

1. You do not furnish your TIN to the requester,

2. You do not certify your TIN when required (see the Part II instructions on page 
3 for details),

3. The IRS tells the requester that you furnished an incorrect TIN,

4. The IRS tells you that you are subject to backup withholding because you did 
not report all your interest and dividends on your tax return (for reportable interest 
and dividends only), or

5. You do not certify to the requester that you are not subject to backup 
withholding under 4 above (for reportable interest and dividend accounts opened 
after 1983 only).

Certain payees and payments are exempt from backup withholding. See Exempt 
payee code on page 3 and the separate Instructions for the Requester of Form 
W-9 for more information.

Also see Special rules for partnerships above.

What is FATCA reporting?
The Foreign Account Tax Compliance Act (FATCA) requires a participating foreign 
financial institution to report all United States account holders that are specified 
United States persons. Certain payees are exempt from FATCA reporting. See 
Exemption from FATCA reporting code on page 3 and the Instructions for the 
Requester of Form W-9 for more information.

Updating Your Information
You must provide updated information to any person to whom you claimed to be 
an exempt payee if you are no longer an exempt payee and anticipate receiving 
reportable payments in the future from this person. For example, you may need to 
provide updated information if you are a C corporation that elects to be an S 
corporation, or if you no longer are tax exempt. In addition, you must furnish a new 
Form W-9 if the name or TIN changes for the account; for example, if the grantor 
of a grantor trust dies.

Penalties
Failure to furnish TIN. If you fail to furnish your correct TIN to a requester, you are 
subject to a penalty of $50 for each such failure unless your failure is due to 
reasonable cause and not to willful neglect.

Civil penalty for false information with respect to withholding. If you make a 
false statement with no reasonable basis that results in no backup withholding, 
you are subject to a $500 penalty.

Criminal penalty for falsifying information. Willfully falsifying certifications or 
affirmations may subject you to criminal penalties including fines and/or 
imprisonment.

Misuse of TINs. If the requester discloses or uses TINs in violation of federal law, 
the requester may be subject to civil and criminal penalties.

Specific Instructions
Line 1
You must enter one of the following on this line; do not leave this line blank. The 
name should match the name on your tax return.

If this Form W-9 is for a joint account, list first, and then circle, the name of the 
person or entity whose number you entered in Part I of Form W-9.

a.  Individual. Generally, enter the name shown on your tax return. If you have 
changed your last name without informing the Social Security Administration (SSA) 
of the name change, enter your first name, the last name as shown on your social 
security card, and your new last name.  

Note. ITIN applicant: Enter your individual name as it was entered on your Form 
W-7 application, line 1a. This should also be the same as the name you entered on 
the Form 1040/1040A/1040EZ you filed with your application.

b.  Sole proprietor or single-member LLC. Enter your individual name as 
shown on your 1040/1040A/1040EZ on line 1. You may enter your business, trade, 
or “doing business as” (DBA) name on line 2.

c.  Partnership, LLC that is not a single-member LLC, C Corporation, or S 
Corporation. Enter the entity's name as shown on the entity's tax return on line 1 
and any business, trade, or DBA name on line 2.

d.  Other entities. Enter your name as shown on required U.S. federal tax 
documents on line 1. This name should match the name shown on the charter or 
other legal document creating the entity. You may enter any business, trade, or 
DBA name on line 2.

e.  Disregarded entity. For U.S. federal tax purposes, an entity that is 
disregarded as an entity separate from its owner is treated as a “disregarded 
entity.”  See Regulations section 301.7701-2(c)(2)(iii). Enter the owner's name on 
line 1. The name of the entity entered on line 1 should never be a disregarded 
entity. The name on line 1 should be the name shown on the income tax return on 
which the income should be reported. For example, if a foreign LLC that is treated 
as a disregarded entity for U.S. federal tax purposes has a single owner that is a 
U.S. person, the U.S. owner's name is required to be provided on line 1. If the 
direct owner of the entity is also a disregarded entity, enter the first owner that is 
not disregarded for federal tax purposes. Enter the disregarded entity's name on 
line 2, “Business name/disregarded entity name.” If the owner of the disregarded 
entity is a foreign person, the owner must complete an appropriate Form W-8 
instead of a Form W-9.  This is the case even if the foreign person has a U.S. TIN. 
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Line 2
If you have a business name, trade name, DBA name, or disregarded entity name, 
you may enter it on line 2.

Line 3
Check the appropriate box in line 3 for the U.S. federal tax classification of the 
person whose name is entered on line 1. Check only one box in line 3.

Limited Liability Company (LLC). If the name on line 1 is an LLC treated as a 
partnership for U.S. federal tax purposes, check the “Limited Liability Company” 
box and enter “P” in the space provided. If the LLC has filed Form 8832 or 2553 to 
be taxed as a corporation, check the “Limited Liability Company” box and in the 
space provided enter “C” for C corporation or “S” for S corporation. If it is a   
single-member LLC that is a disregarded entity, do not check the “Limited Liability 
Company” box; instead check the first box in line 3 “Individual/sole proprietor or 
single-member LLC.”

Line 4, Exemptions
If you are exempt from backup withholding and/or FATCA reporting, enter in the 
appropriate space in line 4 any code(s) that may apply to you.

Exempt payee code.
•  Generally, individuals (including sole proprietors) are not exempt from backup 
withholding.

•  Except as provided below, corporations are exempt from backup withholding 
for certain payments, including interest and dividends.

•  Corporations are not exempt from backup withholding for payments made in 
settlement of payment card or third party network transactions.

•  Corporations are not exempt from backup withholding with respect to attorneys' 
fees or gross proceeds paid to attorneys, and corporations that provide medical or 
health care services are not exempt with respect to payments reportable on Form 
1099-MISC.

The following codes identify payees that are exempt from backup withholding. 
Enter the appropriate code in the space in line 4.

1—An organization exempt from tax under section 501(a), any IRA, or a 
custodial account under section 403(b)(7) if the account satisfies the requirements 
of section 401(f)(2)

2—The United States or any of its agencies or instrumentalities

3—A state, the District of Columbia, a U.S. commonwealth or possession, or 
any of their political subdivisions or instrumentalities

4—A foreign government or any of its political subdivisions, agencies, or 
instrumentalities 

5—A corporation

6—A dealer in securities or commodities required to register in the United 
States, the District of Columbia, or a U.S. commonwealth or possession 

7—A futures commission merchant registered with the Commodity Futures 
Trading Commission

8—A real estate investment trust

9—An entity registered at all times during the tax year under the Investment 
Company Act of 1940

10—A common trust fund operated by a bank under section 584(a)

11—A financial institution

12—A middleman known in the investment community as a nominee or 
custodian

13—A trust exempt from tax under section 664 or described in section 4947

The following chart shows types of payments that may be exempt from backup 
withholding. The chart applies to the exempt payees listed above, 1 through 13.

IF the payment is for . . . THEN the payment is exempt for . . .

Interest and dividend payments All exempt payees except 
for 7

Broker transactions Exempt payees 1 through 4 and 6 
through 11 and all C corporations. S 
corporations must not enter an exempt 
payee code because they are exempt 
only for sales of noncovered securities 
acquired prior to 2012. 

Barter exchange transactions and 
patronage dividends

Exempt payees 1 through 4

Payments over $600 required to be 
reported and direct sales over $5,0001

Generally, exempt payees 
1 through 52

Payments made in settlement of 
payment card or third party network 
transactions 

Exempt payees 1 through 4

1 See Form 1099-MISC, Miscellaneous Income, and its instructions.

2 However, the following payments made to a corporation and reportable on Form 
1099-MISC are not exempt from backup withholding: medical and health care 
payments, attorneys' fees, gross proceeds paid to an attorney reportable under 
section 6045(f), and payments for services paid by a federal executive agency.

Exemption from FATCA reporting code. The following codes identify payees 
that are exempt from reporting under FATCA. These codes apply to persons 
submitting this form for accounts maintained outside of the United States by 
certain foreign financial institutions. Therefore, if you are only submitting this form 
for an account you hold in the United States, you may leave this field blank. 
Consult with the person requesting this form if you are uncertain if the financial 
institution is subject to these requirements. A requester may indicate that a code is 
not required by providing you with a Form W-9 with “Not Applicable” (or any 
similar indication) written or printed on the line for a FATCA exemption code.

A—An organization exempt from tax under section 501(a) or any individual 
retirement plan as defined in section 7701(a)(37)

B—The United States or any of its agencies or instrumentalities

C—A state, the District of Columbia, a U.S. commonwealth or possession, or 
any of their political subdivisions or instrumentalities

D—A corporation the stock of which is regularly traded on one or more 
established securities markets, as described in Regulations section         
1.1472-1(c)(1)(i)

E—A corporation that is a member of the same expanded affiliated group as a 
corporation described in Regulations section 1.1472-1(c)(1)(i)

F—A dealer in securities, commodities, or derivative financial instruments 
(including notional principal contracts, futures, forwards, and options) that is 
registered as such under the laws of the United States or any state

G—A real estate investment trust

H—A regulated investment company as defined in section 851 or an entity 
registered at all times during the tax year under the Investment Company Act of 
1940

I—A common trust fund as defined in section 584(a)

J—A bank as defined in section 581

K—A broker

L—A trust exempt from tax under section 664 or described in section 4947(a)(1)

M—A tax exempt trust under a section 403(b) plan or section 457(g) plan

Note. You may wish to consult with the financial institution requesting this form to 
determine whether the FATCA code and/or exempt payee code should be 
completed.

Line 5
Enter your address (number, street, and apartment or suite number). This is where 
the requester of this Form W-9 will mail your information returns.

Line 6
Enter your city, state, and ZIP code.

Part I. Taxpayer Identification Number (TIN)
Enter your TIN in the appropriate box. If you are a resident alien and you do not 
have and are not eligible to get an SSN, your TIN is your IRS individual taxpayer 
identification number (ITIN). Enter it in the social security number box. If you do not 
have an ITIN, see How to get a TIN below.

If you are a sole proprietor and you have an EIN, you may enter either your SSN 
or EIN. However, the IRS prefers that you use your SSN.

If you are a single-member LLC that is disregarded as an entity separate from its 
owner (see Limited Liability Company (LLC) on this page), enter the owner’s SSN 
(or EIN, if the owner has one). Do not enter the disregarded entity’s EIN. If the LLC 
is classified as a corporation or partnership, enter the entity’s EIN.

Note. See the chart on page 4 for further clarification of name and TIN 
combinations.

How to get a TIN. If you do not have a TIN, apply for one immediately. To apply 
for an SSN, get Form SS-5, Application for a Social Security Card, from your local 
SSA office or get this form online at www.ssa.gov. You may also get this form by 
calling 1-800-772-1213. Use Form W-7, Application for IRS Individual Taxpayer 
Identification Number, to apply for an ITIN, or Form SS-4, Application for Employer 
Identification Number, to apply for an EIN. You can apply for an EIN online by 
accessing the IRS website at www.irs.gov/businesses and clicking on Employer 
Identification Number (EIN) under Starting a Business. You can get Forms W-7 and 
SS-4 from the IRS by visiting IRS.gov or by calling 1-800-TAX-FORM 
(1-800-829-3676).

If you are asked to complete Form W-9 but do not have a TIN, apply for a TIN 
and write “Applied For” in the space for the TIN, sign and date the form, and give it 
to the requester. For interest and dividend payments, and certain payments made 
with respect to readily tradable instruments, generally you will have 60 days to get 
a TIN and give it to the requester before you are subject to backup withholding on 
payments. The 60-day rule does not apply to other types of payments. You will be 
subject to backup withholding on all such payments until you provide your TIN to 
the requester.

Note. Entering “Applied For” means that you have already applied for a TIN or that 
you intend to apply for one soon.

Caution: A disregarded U.S. entity that has a foreign owner must use the 
appropriate Form W-8.
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Part II. Certification
To establish to the withholding agent that you are a U.S. person, or resident alien, 
sign Form W-9. You may be requested to sign by the withholding agent even if 
items 1, 4, or 5 below indicate otherwise.

For a joint account, only the person whose TIN is shown in Part I should sign 
(when required). In the case of a disregarded entity, the person identified on line 1 
must sign. Exempt payees, see Exempt payee code earlier.

Signature requirements. Complete the certification as indicated in items 1 
through 5 below.

1. Interest, dividend, and barter exchange accounts opened before 1984 
and broker accounts considered active during 1983. You must give your 
correct TIN, but you do not have to sign the certification.

2. Interest, dividend, broker, and barter exchange accounts opened after 
1983 and broker accounts considered inactive during 1983. You must sign the 
certification or backup withholding will apply. If you are subject to backup 
withholding and you are merely providing your correct TIN to the requester, you 
must cross out item 2 in the certification before signing the form.

3. Real estate transactions. You must sign the certification. You may cross out 
item 2 of the certification.

4. Other payments. You must give your correct TIN, but you do not have to sign 
the certification unless you have been notified that you have previously given an 
incorrect TIN. “Other payments” include payments made in the course of the 
requester’s trade or business for rents, royalties, goods (other than bills for 
merchandise), medical and health care services (including payments to 
corporations), payments to a nonemployee for services, payments made in 
settlement of payment card and third party network transactions, payments to 
certain fishing boat crew members and fishermen, and gross proceeds paid to 
attorneys (including payments to corporations).

5. Mortgage interest paid by you, acquisition or abandonment of secured 
property, cancellation of debt, qualified tuition program payments (under 
section 529), IRA, Coverdell ESA, Archer MSA or HSA contributions or 
distributions, and pension distributions. You must give your correct TIN, but you 
do not have to sign the certification.

What Name and Number To Give the Requester
For this type of account: Give name and SSN of:

1. Individual The individual
2. Two or more individuals (joint             

account)
The actual owner of the account or, 
if combined funds, the first 
individual on the account1

3. Custodian account of a minor 
 (Uniform Gift to Minors Act)

The minor2

4. a. The usual revocable savings 
trust (grantor is also trustee) 
b. So-called trust account that is 
not a legal or valid trust under 
state law

The grantor-trustee1

The actual owner1

5. Sole proprietorship or disregarded 
entity owned by an individual

The owner3

6. Grantor trust filing under Optional 
Form 1099 Filing Method 1 (see 
Regulations section 1.671-4(b)(2)(i)
(A))

The grantor*

For this type of account: Give name and EIN of:

7. Disregarded entity not owned by an 
individual

The owner

8. A valid trust, estate, or pension trust Legal entity4

9. Corporation or LLC electing 
corporate status on Form 8832 or 
Form 2553

The corporation

10. Association, club, religious, 
charitable, educational, or other tax-
exempt organization

The organization

11. Partnership or multi-member LLC The partnership
12. A broker or registered nominee The broker or nominee

13. Account with the Department of 
Agriculture in the name of a public 
entity (such as a state or local 
government, school district, or 
prison) that receives agricultural 
program payments

The public entity

14. Grantor trust filing under the Form 
1041 Filing Method or the Optional 
Form 1099 Filing Method 2 (see 
Regulations section 1.671-4(b)(2)(i)
(B))

The trust

1
 List first and circle the name of the person whose number you furnish. If only one person on a 
joint account has an SSN, that person’s number must be furnished.

2
 Circle the minor’s name and furnish the minor’s SSN.

3
 You must show your individual name and you may also enter your business or DBA name on 
the “Business name/disregarded entity” name line. You may use either your SSN or EIN (if you 
have one), but the IRS encourages you to use your SSN.

4
 List first and circle the name of the trust, estate, or pension trust. (Do not furnish the TIN of the 
personal representative or trustee unless the legal entity itself is not designated in the account 
title.) Also see  Special rules for partnerships on page 2.

*Note. Grantor also must provide a Form W-9 to trustee of trust.

Note. If no name is circled when more than one name is listed, the number will be 
considered to be that of the first name listed.

Secure Your Tax Records from Identity Theft
Identity theft occurs when someone uses your personal information such as your 
name, SSN, or other identifying information, without your permission, to commit 
fraud or other crimes. An identity thief may use your SSN to get a job or may file a 
tax return using your SSN to receive a refund.

To reduce your risk:

• Protect your SSN,

• Ensure your employer is protecting your SSN, and

• Be careful when choosing a tax preparer.

If your tax records are affected by identity theft and you receive a notice from 
the IRS, respond right away to the name and phone number printed on the IRS 
notice or letter.

If your tax records are not currently affected by identity theft but you think you 
are at risk due to a lost or stolen purse or wallet, questionable credit card activity 
or credit report, contact the IRS Identity Theft Hotline at 1-800-908-4490 or submit 
Form 14039.

For more information, see Publication 4535, Identity Theft Prevention and Victim 
Assistance.

Victims of identity theft who are experiencing economic harm or a system 
problem, or are seeking help in resolving tax problems that have not been resolved 
through normal channels, may be eligible for Taxpayer Advocate Service (TAS) 
assistance. You can reach TAS by calling the TAS toll-free case intake line at 
1-877-777-4778 or TTY/TDD 1-800-829-4059.

Protect yourself from suspicious emails or phishing schemes.  Phishing is the 
creation and use of email and websites designed to mimic legitimate business 
emails and websites. The most common act is sending an email to a user falsely 
claiming to be an established legitimate enterprise in an attempt to scam the user 
into surrendering private information that will be used for identity theft.

The IRS does not initiate contacts with taxpayers via emails. Also, the IRS does 
not request personal detailed information through email or ask taxpayers for the 
PIN numbers, passwords, or similar secret access information for their credit card, 
bank, or other financial accounts.

If you receive an unsolicited email claiming to be from the IRS, forward this 
message to phishing@irs.gov. You may also report misuse of the IRS name, logo, 
or other IRS property to the Treasury Inspector General for Tax Administration 
(TIGTA) at 1-800-366-4484. You can forward suspicious emails to the Federal 
Trade Commission at: spam@uce.gov or contact them at www.ftc.gov/idtheft or 
1-877-IDTHEFT (1-877-438-4338).

Visit IRS.gov to learn more about identity theft and how to reduce your risk.

Privacy Act Notice
Section 6109 of the Internal Revenue Code requires you to provide your correct 
TIN to persons (including federal agencies) who are required to file information 
returns with the IRS to report interest, dividends, or certain other income paid to 
you; mortgage interest you paid; the acquisition or abandonment of secured 
property; the cancellation of debt; or contributions you made to an IRA, Archer 
MSA, or HSA. The person collecting this form uses the information on the form to 
file information returns with the IRS, reporting the above information. Routine uses 
of this information include giving it to the Department of Justice for civil and 
criminal litigation and to cities, states, the District of Columbia, and U.S. 
commonwealths and possessions for use in administering their laws. The 
information also may be disclosed to other countries under a treaty, to federal and 
state agencies to enforce civil and criminal laws, or to federal law enforcement and 
intelligence agencies to combat terrorism. You must provide your TIN whether or 
not you are required to file a tax return. Under section 3406, payers must generally 
withhold a percentage of taxable interest, dividend, and certain other payments to 
a payee who does not give a TIN to the payer. Certain penalties may also apply for 
providing false or fraudulent information.
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OSHA GENERAL CONTRACTOR CERTIFICATION FORM 

Pursuant to Chapter 306 of the Acts of 2004 

An Act Relative to the Health and Safety on Construction Projects 

 

GENERAL CONTRACTOR’S CERTIFICATION – BID FORM 
 

I, the undersigned, hereby certify under penalties of perjury that I, and all subcontractors 

who are not filed sub-bidders, shall:  

 

(1) that I am able to furnish labor that can work in harmony with all other 

elements of labor employed or to be employed in the work; (2) that all employees 

to be employed at the worksite will have successfully completed a course in 

construction safety and health approved by the United States Occupational Safety 

and Health Administration that is at least 10 hours in duration at the time the 

employee begins work and who shall furnish documentation of successful 

completion of said course with the first certified payroll report for each employee; 

and (3) that all employees to be employed in the work subject to this bid have 

successfully completed a course in construction safety and health approved by the 

United States Occupational Safety and Health Administration that is at least 10 

hours in duration. 

 

 

As used in this certification, the word "person" shall mean any natural person, business, 

partnership, corporation, union, committee, club, or other organization, entity, or group of 

individuals. 

 

 

 

 

Signature: _________________________________         

            (Individual Submitting Bid) 

         Duly Authorized 

 

Name of Business or Entity:_________________________________________ 

 

 Date:  ____________________________ 

 

 

 

RETURN THIS FORM WITH YOUR BID 

http://www.somervillema.gov/purchasing


CITY OF SOMERVILLE 
Responsible Employer Ordinance 

 
WEEKLY COMPLIANCE FORM 

 
In accordance with the Code of Ordinances of the City of Somerville, Section 2-355, all 
general contractors and all subcontractors under such general contractors who are 
awarded, or otherwise obtain, contracts from the city on projects governed by G. L. c. 
149, § 44A (2), shall comply with the obligations described in sub-parts (1) through (5) 
of subsection (b) of this section for the entire duration of their work on the project, and an 
officer of each such general contractor or subcontractor under the general contractor 
where the amount of such subcontract is more than $25,000.00, shall certify under oath 
and in writing on a weekly basis that they are in compliance with these obligations. 
 
 

 

STATEMENT OF COMPLIANCE 
 
      Date ______________________________ 
 
      Period _____________________________ 
 
1, ___________________________________, _________________________________ 
     (Print Name)      (Title) 
 
Do hereby state that _________________________________ is in compliance with all  
   (Contractor or Subcontractor) 
 
requirements of the City of Somerville’s Responsible Employer Ordinance, City Ordinance 
Section 2-355, for the duration of all work performed on the  
 
_____________________________________________ by this general contractor or  
(Building or Project) 
 
subcontractor. 
 
      _________________________________ 
      (Signature) 
      Signed under the pains and penalties of perjury 



05/14 
 

 
 WEEKLY PAYROLL RECORDS REPORT 
 & STATEMENT OF COMPLIANCE 
 

In accordance with Massachusetts General Law c. 149, §27B, a true and accurate record must 
be kept of all persons employed on the public works project for which the enclosed rates have been 
provided. A Payroll Form is available from the Department of Labor Standards (DLS) at 
www.mass.gov/dols/pw  and includes all the information required to be kept by law.  Every contractor 
or subcontractor is required to keep these records and preserve them for a period of three years from 
the date of completion of the contract.  
 

On a weekly basis, every contractor and subcontractor is required to submit a certified copy of 
their weekly payroll records to the awarding authority; this includes the payroll forms and the 
Statement of Compliance form.  The certified payroll records must be submitted either by regular mail 
or by e-mail to the awarding authority. Once collected, the awarding authority is required to preserve 
those records for three years from the date of completion of the project.  
 

Each such contractor and subcontractor shall furnish weekly and within 15 days after 
completion of its portion of the work, to the awarding authority directly by first-class mail or e-mail, a 
statement, executed by the contractor, subcontractor or by any authorized officer thereof who 
supervised the payment of wages, this form, accompanied by their payroll: 

 
 

 
 
 STATEMENT OF COMPLIANCE 
 
                                                                 _______________, 20_______ 
 
   I,___________________________________,___________________________________ 
                   (Name of signatory party)                                          (Title) 
   do hereby state: 
                That I pay or supervise the payment of the persons employed by 
   ___________________________________ on the ______________________________ 
          (Contractor, subcontractor or public body)                           (Building or project) 
   and that all mechanics and apprentices, teamsters, chauffeurs and laborers employed on        
   said project have been paid in accordance with wages determined under the provisions of     
   sections twenty-six and twenty-seven of chapter one hundred and forty nine of the                 
   General Laws.  
 
                                                          Signature _________________________ 
                                                          Title _____________________________ 
 

 

http://www.mass.gov/dols/pw
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IFB # 18-02 
SECTION 4.0 

FORM FOR GENERAL BID  
The undersigned proposes to furnish all labor and materials required for:  

Fall 2017 & Spring 2018 Tree Planting and Related Services 

 

In accordance with the accompanying plans and specifications and specified below, subject to additions and 

deductions according to the terms of the specifications. 

 

The bidder certifies the following bulleted statements and offers to supply and deliver the materials and services 

specified below in full accordance with the Contract Documents supplied by the City of Somerville  

 The bids will be received at the office of the Purchasing Director, Somerville City Hall, 93 Highland Avenue, 

Somerville, MA 02143 no later than 8/9/2017 by 11:30AM EST   
 If the awarded vendor is a Corporation a “Certificate of Good Standing” (produced by the Mass. Sec. of State) 

must be furnished with the resulting contract (see Section 3.0.) 

 Awarded Vendor must comply with Living Wage requirements (see Section 3.0; only for services) 

 Awarded Vendor must comply with insurance requirements as stated in Section 3.0. 

 The Purchasing Director reserves the right to accept or reject any or all bids and/or to waive any informalities if 

in her/his sole judgment it is deemed to be in the best interest of the City of Somerville. 

 The following prices shall include delivery, the cost of fuel, the cost of labor, and all other charges. 

 This form to be enclosed in sealed bid package. 

 

The proposed 36-month contract price is (total bid in figures): 

$ 

Total in words:  

(If applicable) The contract price does not include the items listed on the attached “Bid Form for Alternates;” the bidder 

understands that the project construction cost estimate provided by the City is inclusive of all the work described in this 

form. 

The undersigned agrees that, if he is selected as general contractor, he will within five days, Saturdays, Sundays 

and legal holidays excluded, after presentation thereof by the awarding authority, execute a contract in 

accordance with the terms of this bid and furnish a performance bond and also a labor and materials or payment 

bond (as indicated in the “Key Project Information” section on the 2nd page of this bid), each of a surety 

company qualified to do business under the laws of the commonwealth and satisfactory to the awarding 

authority and each in the sum of the contract price, the premiums for which are to be paid by the general 

contractor and are included in the contract price; provided, however, that if there is more than one surety 

company, the surety companies shall be jointly and severally liable. 

The undersigned hereby certifies that he is able to furnish labor that can work in harmony with all other elements of labor 

employed or to be employed on the work; that all employees to be employed at the worksite will have successfully 

completed a course in construction safety and health approved by the United States Occupational Safety and Health 

Administration that is at least 10 hours in duration at the time the employee begins work and who shall furnish 

documentation of successful completion of said course with the first certified payroll report for each employee; and that 

he will comply fully with all laws and regulations applicable to awards made subject to section 44A. 

The undersigned further certifies under the penalties of perjury that this bid is in all respects bona fide, fair and made 
without collusion or fraud with any other person. As used in this subsection the word “person” shall mean any natural 

person, joint venture, partnership, corporation or other business or legal entity. The undersigned further certifies under 

penalty of perjury that the said undersigned is not presently debarred from doing public construction work in the 



 

 

commonwealth under the provisions of section twenty-nine F of chapter twenty-nine, or any other applicable debarment 

provisions of any other chapter of the General Laws or any rule or regulation promulgated thereunder. 

The Undersigned Bidder certifies under the penalties of perjury that:  

(1) Pursuant to M.G.L. c. 62C, §49A, to the best of the signatories knowledge and belief, that the Undersigned Bidder is 

in compliance with all laws of the Commonwealth relating to taxes, reporting of employees and contractors, and 

withholding and remitting child support, as well as paid all contributions and payments in lieu of contributions 

pursuant to MGL 151A, §19A(b); and,  

(2) the Federal Employer Identification Number (EIN) of the Bidder is:              -- 

 

The Undersigned Bidder certifies under penalties of perjury that the Bidder is not presently debarred from doing federal 

or state public construction work, that the Bidder has not had its low bid rejected by any municipality in the previous two 

years, except: 

in which case the reasons for rejection were as follows: 

The Undersigned Bidder has submitted all requested referenced information on the Reference Form.   

The Undersigned Bidder understands that the contractor and subcontractors will be required to pay prevailing wages to 

laborers and mechanics, and that if the Undersigned's bid is significantly below the average bid, the Awarding Authority 

may require the Bidder to substantiate that the bid is based on payment of wages at prevailing rates. 

The Undersigned Bidder certifies that it can achieve substantial and final acceptance by the dates notes in Section 2.2, 

herein, unless otherwise noted in the Notice to Proceed as delivered to the awarded vendor. 

Should certain additional work be required, or should the quantities of certain classes of work be increased or decreased 

from those required by the Contract Documents, by authorization of the City, unit prices listed on the attached “Unit 

Price Form” shall at the option of the City be the basis of payment to the Contractor or credit to the City, for such 

increase or decrease in the work. The unit prices shall represent the exact net amount per unit to be paid the Contractor 

(in the case of addition or increase) or to be refunded the City (in the case of decrease). Contractually noted adjustments 

will be allowed for overhead, profit, insurance or other direct or indirect expenses of the Contractor or Subcontractors.  

The unit prices shall include cost of fuel, all labor, materials, equipment, overhead, profit, insurance, etc. to cover the 

finished work of the several kinds called for. Changes shall be processed in accordance with the provisions of the 

General Conditions governing changes in the work. 

Executed this                               day of                                    , 20          . 

Name of Company/Individual: 

Address, City, State, Zip: 

Tel # Email: 

Name and Title of Person Signing 
 

Signature of Authorized 

Individual 

Please acknowledge receipt of any and all Addenda (if applicable) by signing below and including this form in your bid package. 

Failure to do so may subject the proposer to disqualification.  

ACKNOWLEDGEMENT OF ADDENDA: 

Addendum #1 ____ #2 ____ #3____ #4____ #5____ #6____ #7____ #8____ #9____ #10____ 

 



 

 

Bid Pricing Sheet     
Please quote on the following items.  Prices are to include delivery, the cost of fuel, the cost of labor and 

all other charges related to the services listed below.  Prices are to remain the same for the entire contract 

period. 
       
 

Fall Tree Planting, September 15
th

 – November 30
th

, 2017 

  Approx. 

Qty. 

Unit Price Total Price 

1. Tree Supply: 

Shade Tree (B&B, 2” – 2 ½” Caliper) 

[cost of tree ONLY] 

 

50 trees 
per tree  

2. Tree Supply: 

Shade Tree (Bare Root, 1.5” – 3” Caliper) 

[cost of tree ONLY] 

 

20 trees 
per tree  

3. Tree Supply: 

Ornamental Tree (B&B, 2” – 2 ½” Caliper) 

[cost of tree ONLY] 

35 trees per tree  

4. Tree Supply: 

Ornamental Tree (Bare Root 1.5” – 3” Caliper) 

[cost of tree ONLY] 

15 trees per tree  

5. Tree Well Preparation: 

Removal of Trees (2”-5” Caliper) 
30 trees 

per tree 

removal 
 

6. Tree Well Preparation: 

Remove and Dispose of Tree Grate 

1 tree 

grate 

per tree 

grate 
 

7. Tree Well Construction – Sawcut Concrete 

or Asphalt Sidewalk & Dispose of Material 

1500 

linear feet 

per linear 

foot 
 

8. Tree Well Construction – Sawcut and 

Stabilize Brick Sidewalk (includes Edging) 

100 linear 

feet 

per linear 

foot 
 

9. Materials: Drip Irrigation Bags 120 bags per bag  

10. Materials: Tree Stakes (10’ wooden stakes, 

3” diameter or 2” x 3”, per specification)  
240 stakes per stake  

11. Materials: Fertilizer packets (slow-release)  120 

packets 

per 

packet 
 

12. Posting of No Parking Signs 
120 signs 

per sign 

posting 
 

13. Tree Planting and Initial Maintenance*: 

Installation through Semi-Final Acceptance 
120 trees per tree  

14. Police Traffic Detail ($450.00 per day) 11 days $450.00       per day  

 

Watering and Maintenance During 2-Year Warranty Period from Semi-Final Acceptance to Final 

Acceptance, November 30
th 

2017 – October 1
st
, 2019 

  Approx. 

Qty 

Unit Price Total Price 

15. Year 1: Tree Watering and Maintenance 120 trees per tree  

16. Year 2: Tree Watering and Maintenance 120 trees per tree  

 

 



 

 

Spring Tree Planting, April 1
st
 – June 15

th
, 2018 

  Approx. 

Qty 

Unit Price Total Price 

1. Tree Supply: 

Shade Tree (B&B, 2” – 2 ½” Caliper) 

[cost of tree ONLY] 

 

50 trees 
per tree  

2. Tree Supply: 

Shade Tree (Bare Root, 1.5” – 3” Caliper) 

[cost of tree ONLY] 

 

20 trees 
per tree  

3. Tree Supply: 

Ornamental Tree (B&B, 2” – 2 ½” Caliper) 

[cost of tree ONLY] 

25 trees per tree  

4. Tree Supply: 

Ornamental Tree (Bare Root 1.5” – 3” Caliper) 

[cost of tree ONLY] 

15 trees per tree  

5. Tree Well Preparation: 

Removal of Trees (2”-5” Caliper) 
20 trees 

per tree 

removal 
 

6. Tree Well Preparation: 

Remove and Dispose of Tree Grate 

1 tree 

grate 

per tree 

grate 
 

7. Tree Well Construction – Sawcut Concrete 

or Asphalt Sidewalk & Dispose of Material 

1500 

linear feet 

per linear 

foot 
 

8. Tree Well Construction – Sawcut and 

Stabilize Brick Sidewalk (includes Edging) 

100 linear 

feet 

per linear 

foot 
 

9. Materials: Drip Irrigation Bags 110 bags per bag  

10. Materials: Tree Stakes (10’ wooden stakes, 

3” diameter or 2” x 3”, per specification)  

2200 

stakes 
per stake  

11. Materials: Fertilizer packets (slow-release)  110 

packets 

per 

packet 
 

12. Posting of No Parking Signs 
110 signs 

per sign 

posting 
 

13. Tree Planting and Initial Maintenance*: 

Installation through Semi-Final Acceptance 
110 trees per tree  

14. Police Traffic Detail ($450.00 per day) 10 days $450.00       per day  

Watering and Maintenance During 2-Year Warranty Period from Semi-Final Acceptance to Final 

Acceptance, June 15
th 

2018 – June 1
st
, 2020 

  Approx. 

Qty 

Unit Price Total Price 

15. Year 1: Tree Watering and Maintenance 110 trees per tree  

16. Year 2: Tree Watering and Maintenance 110 trees per tree  

    

Total Fee for 36-Month Contract:  
 

*Includes all tools, equipment, labor and materials needed to transport and install trees, including: furnishing and 

delivering prepared planting soil, mulch, fertilizer packets, removal of existing surface material at tree pit location, 

digging of pits, soil management, planting of trees, pruning, staking, guying, mulching, weeding, watering, cleanup, 

tree planting establishment work and care (including twice/week for first 30 days), maintenance replacement, 

Contractor’s and City Urban Forester’s costs of selecting and tagging the trees, and for the two (2) year maintenance 

guarantee and replacement if required as specified herein.

 



 

 

PART 2: SAMPLE CONSTRUCTION CONTRACT / CITY’s 

GENERAL TERMS AND CONDITIONS 
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APPENDIX D 

General Conditions 

 

GENERAL TERMS AND CONDITIONS OF THE CONTRACT 

FOR CONSTRUCTION, RECONSTRUCTION, ALTERATIONS, 

REMODELING, OR REPAIR OF ANY PUBLIC BUILDING OR PUBLIC WORKS 

IN THE CITY OF SOMERVILLE 

 

 

 

 TABLE OF CONTENTS                               
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Article 19:  AMERICANS WITH DISABILITIES ACT 

Article 20:  WRITTEN NOTICE TO THE PARTIES 

Article 21:  MISCELLANEOUS PROVISIONS



 
 Approved 10/26/16 – Page 2 

ARTICLE 1 

DEFINITIONS 

1.1. In General. 

1.1.1. Well-known meanings.  When words or phrases that have a well-known technical, or construction industry, 

or trade meaning are used in the Contract Documents, such words or phrases shall be interpreted in accordance with that 

meaning, unless otherwise stated. 

1.1.2. Capitalization.  The words and terms defined in this Article are capitalized in these General Terms and 

Conditions of the Contract.  Other capitalized words may refer to a specific document found in the Contract Documents. 

1.1.3. Persons.  Whenever the word person or persons is used, it includes, unless otherwise stated, entity or 

entities, respectively, including, but not limited to, corporations, partnerships, and joint venturers. 

1.1.4. Singular and Plural.  The following terms have the meanings indicated which are applicable to both the 

singular and the plural thereof. 

 

1.2. Definitions. 

 1.2.1. Agreement. The Agreement is the written document between the City and the Contractor which is 

titled: Owner-Contractor Public Construction Agreement, which is the executed portion of the Contract, and which forms a 

part of the Contract.  The Agreement also includes all documents required to be attached thereto, including, but not limited 

to, these general conditions, the performance bond, the labor and materials or payment bonds, certificates of insurance, and 

all Modifications of the Agreement. 

1.2.2. Change Order. A Change Order is a document which is signed by the Contractor, the Design 

Professional, and the City; which is directed to the Contractor; which authorizes the Contractor to make an addition to, a 

deletion from or a revision in the Work, or an adjustment in the Contract Sum or in the Contract Time; and which is issued 

on or after the date of the Agreement between the Contractor and the City. 

1.2.3. City. The City refers to the City of Somerville, which is the owner of the Project and is the public awarding 

authority with whom the Contractor has entered into the Contract and for whom the Work is to be provided. 

1.2.4. Claim. A Claim is a dispute, demand, or assertion by one of the parties arising out of or relating to the 

Contract for which such party is seeking relief. 

1.2.5. Contract. The Contract consists of all the Contract Documents.  The Contract represents the entire and 

integrated agreement between the parties hereto and supersedes prior negotiations, representations, or agreements, either 

written or oral.  The Contract may be amended or modified only by a Modification to the Contract signed by both parties. 

1.2.6. Contract Documents. The Contract Documents consist of the Agreement; the notice of award of the 

Contract; the Notice to Proceed; the entire Project Manual; Change Orders; Construction Change Directives; the 

Contractor's Bid and all accompanying documents; and the Design   Professional’s written interpretations and 

clarifications issued on or after the issuance of the Notice to Proceed. Shop Drawing submittals and reports or drawings 

utilized by the Design Professional in preparing the Contract Documents are not Contract Documents. 

1.2.7. Contractor. The Contractor is the person who is awarded the Contract for the Project herein pursuant to 

M.G.L. c. 149, §44A or M.G.L. c. 39, §39M; and is identified in the Agreement as such.  The term “Contractor” is intended 

to include the Contractor as well as its authorized representative(s). 

1.2.8. Contract Sum. The Contract Sum is the total amount stated in the Agreement payable by the City to the 

Contractor for the completion of the Work in accordance with the Contract Documents. 

1.2.9. Contract Time. Unless otherwise provided, the Contract Time is the number of days allotted in the 

Contract Documents or the dates stated in the Agreement, including authorized adjustments, for Semi-final acceptance.   

1.2.10. Coordination Drawings. Coordination Drawings are those drawings, which are prepared by the 

Contractor or a Subcontractor that show the exact alignment, physical locations, and configuration of the mechanical, 

electrical, and fire protection installations. 

1.2.11. Day. The term “day” shall mean calendar day unless otherwise stated. 

1.2.12. Design Professional. The Design Professional is the person lawfully licensed to practice architecture, 

engineering, or landscape architecture and has been selected by the City to administer the Contract.  The term “Design 

Professional,” while referred to in the singular, means the Design Professional and/or the Design Professional’s 

representative.   

1.2.13. Field Order. A Field Order is a written order issued by the Design Professional which orders minor 

changes in the Work, but which does not involve a change in the Contract Sum or the Contract Time. 

1.2.14. Final acceptance. Final acceptance is the point in time when the Design Professional finds that the Work 

has been fully completed in accordance with the Contract Documents.   

1.2.15. General Requirements. General Requirements refer to Sections of Division 1 of the Specifications. 

1.2.16. Modification. A Modification is a written instrument that amends the Contract after execution of the 
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Agreement.   

1.2.17. Notice to Proceed. A Notice to Proceed is a written notice given by the City, or the Design Professional, to 

the Contractor fixing the date on which the Contract Time will begin to run and on which the Contractor shall start to 

perform its obligations under the Contract Documents. 

1.2.18. Plans. The Plans are the drawings which are the graphic and pictorial portions of the Contract Documents, 

wherever located and whenever issued, showing the design, location, dimensions, scope, extent, and character of the Work 

to be furnished and performed by the Contractor and which have been prepared or approved by the Design Professional. 

1.2.19. Product Data. Product Data are illustrations, standard schedules, performance charts, instructions, 

brochures, diagrams, and other information furnished by the Contractor to illustrate materials or equipment for some 

portion of the Work.  Product Data are not considered part of the Contract Documents. 

1.2.20. Project. The Project is the total Work to be provided under the Contract Documents and may be the whole 

or a part as indicated elsewhere in the Contract Documents and may include construction by the City or by separate 

contractors.  The Project is the Work described in the invitation to bid (advertisement) and Specifications and illustrated by 

the Plans, including any Modifications. 

1.2.21. Project Manual. The Project Manual is the entire set of bidding documents which includes, but is not 

limited to, the invitation to bid (advertisement), the instructions to bidders, all of the forms, the wage rates, all City and state 

requirements, the General Terms and Conditions of the Contract, any supplementary conditions thereto, the Plans, the 

Specifications, and all addenda. 

1.2.22. Proposed Change Order. A Proposed Change Order is a Change Order that has been submitted by the 

Contractor to the Design Professional, is under review, and has not been approved by the City. 

1.2.23. Samples. Samples are physical examples of materials, equipment, or workmanship that are representative of 

some portion of the Work and which establish the standards by which such portion of the Work will be judged.  Samples are 

not considered part of the Contract Documents. 

1.2.24. Shop Drawings. Shop Drawings are all drawings, diagrams, illustrations, schedules, and other information 

that are specifically prepared or assembled by or for the Contractor and submitted by the Contractor to illustrate some 

portion of the Work.  Shop Drawings are not considered part of the Contract Documents.  

1.2.25. Site. The Site is the location of the Project and of the Work. 

1.2.26. Specifications. Specifications are those portions of the Contract Documents consisting of written technical 

descriptions of materials, equipment, construction systems, standards, and workmanship as applied to the Work and certain 

administrative details applicable thereto. 

1.2.27. Subcontractor. A Subcontractor is a person who contracts directly with the Contractor, unless otherwise 

stated.   

1.2.28. Submittals. Submittals are those Shop Drawings, Product Data, Samples, or any other required document 

that are provided to the Design Professional for review and approval. 

1.2.29. Semi-final acceptance. Semi-final acceptance means that the Work has been completed and the Site or the 

facility is opened for full and intended public use, except for minor incomplete or unsatisfactory items that do not materially 

impair the usefulness of the Work.  The Design Professional shall decide what constitutes “minor,” “incomplete,” 

“unsatisfactory,” and “materially” and the Design Professional's decision shall be final. 

1.2.30. Sub-subcontractor. A Sub-subcontractor is a person who has contracted directly with a Subcontractor.   

1.2.31. Supplier. A Supplier is a manufacturer, fabricator, distributor, material person, or vendor having a direct 

contract with the Contractor or with any Subcontractor to furnish materials or equipment to be incorporated into the Work by 

the Contractor or any Subcontractor. 

1.2.32. Work. Work refers to the services and the entire completed construction or the various separately 

identifiable parts thereof required by the Contract Documents, including all labor, materials, and equipment furnished, 

furnished and incorporated into the Project, or to be provided by the Contractor to fulfill the Contractor's obligations.  The 

Work may constitute the whole or a part of the Project. 

1.2.33. Construction Change Directive. A Construction Change Directive is a written directive to the 

Contractor ordering an addition to, a deletion from, or a revision to the Work issued on or after the date of the Agreement, 

signed by the City, and recommended by the Design Professional. 

 

 

 

 

 

ARTICLE 2 

ABOUT THE CONTRACT DOCUMENTS 
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2.1. Priority;/Conflict. 

2.1.1. Priority Among Contract Documents.  In the event of conflict among the Contract Documents, the 

Contract Documents shall be construed according to the following priorities: 

Highest Priority: Modifications 

Second Priority: Agreement 

Third Priority:  Addenda-later date to take precedence 

Fourth Priority: Supplementary General Conditions 

Fifth Priority:  General Conditions 

Sixth Priority:  Plans and Specifications 

2.1.1.1. If there is a conflict between the Plans and Specifications, the figured dimensions shall govern over 

the scaled dimensions.  Detailed Plans shall govern over the general Plans.  Larger scale Plans shall take precedence 

over smaller scale Plans.  Plans shall govern over Shop Drawings.  Whenever notes, specifications, dimensions, 

details, or schedules in the Specifications or in the Plans, or between the Specifications and the Plans, or in all other 

instances not specifically noted above, the Contractor shall provide, unless otherwise directed by a Modification of 

the Contract, the better quality or greater quantity of Work at no increase in the Contract Sum or in the Contract 

Time. 

2.1.1.2. Compliance with these priority conditions shall not justify any changes in the Work or any increase 

in the Contract Sum or Contract Time, unless any such compliance results in Work that may not be reasonably 

inferred from the Contract Documents as being required to produce the intended result as determined by the Design 

Professional. 

2.1.2. Review of the Contract Documents and Field Conditions and Discovery of Conflict, Error, Ambiguity, 

or Discrepancy.  Before starting the Work, and during the progress thereof, the Contractor shall carefully study and 

compare the Contract Documents with each other and with the information furnished by the City pursuant to Article 3 and 

shall at once report to the Design Professional any error, inconsistency, or omission the Contractor may discover.  Any 

necessary change shall be ordered as provided in Article 11, subject to the requirements of any other provisions of the 

Contract Documents.  The Contractor shall not proceed with the Work affected thereby (except in an emergency) until a 

Modification has been issued.  If the Contractor proceeds with the Work having discovered such errors, inconsistencies, or 

omissions contrary to the provisions contained herein, or if by reasonable study of the Contract Documents the Contractor 

could have discovered such, the Contractor shall bear all costs arising therefrom.  The Contractor shall be liable to the 

City for failure to report any conflict, error, ambiguity, or discrepancy of which it knew or should have known. 

2.1.3. Field Measurements.  The Contractor shall take field measurements and verify field conditions and shall 

carefully compare such field measurements and conditions and other information known to the Contractor with the 

Contract Documents before commencing activities.  Errors, inconsistencies, or omissions discovered shall be reported to the 

Design Professional at once. 

2.1.4. Statutory Provisions.  The City and the Contractor recognize that other rights duties and obligations with 

respect to public construction contracts are provided for by statute, notwithstanding the fact that they may not be provided 

for in the Contract Documents.  In case of conflict between the statutory provisions and other provisions of the Contract 

Documents and the provisions of any applicable statute, the statutory provisions shall govern. 

2.1.5. Voided or Unlawful Provisions.  In the event any provision in the Contract is voided or deemed unlawful, 

such provision shall be deleted without affecting the remainder of the Contract. 

 

2.2. Execution.   

2.2.1. Execution of the Agreement by the Contractor is a representation that the Contractor has visited the Site, 

become familiar with local conditions under which the Work is to be performed, and correlated personal observations with 

requirements of the Contract Documents. 

 

2.3. Intent. 

2.3.1. Entire Agreement.  The Contract Documents comprise the entire agreement between the City and the 

Contractor concerning the Work.  The intent of the Contract Documents is to include all items necessary for the proper 

execution and completion of the Work by the Contractor.  The Contract Documents are complementary; what is required 

by one shall be as binding as if required by all.  Performance by the Contractor shall be required only to the extent 

consistent with the Contract Documents and reasonably inferable from them as being necessary to produce the intended 

results.  All Work mentioned or indicated in the Contract Documents shall be performed by the Contractor as part of this 

Contract unless it is specifically indicated in the Contract Documents that such Work is to be done by others. 

2.3.2. Statutory Provisions.  Each and every provision of law, code, and regulation, required by law to be inserted 

in these Contract Documents shall be deemed to be inserted herein, and they shall be read and enforced as though it were 



 
 Approved 10/26/16 – Page 5 

included herein, and if through mistake or otherwise, any such provision is not inserted, or if not correctly inserted, then 

upon the application of either party, the Contract Documents shall forthwith be physically amended to make such insertion. 

2.3.3. Functionally Complete Project.  It is the intent of the Contract Documents to describe a functionally 

complete Project.  The intent of the Contract Documents is to include all items necessary for the proper execution and 

completion of the Work by the Contractor.  Any Work, materials, or equipment that may be reasonably inferred from the 

Contract Documents or from prevailing custom or trade usage as being required to produce the intended result will be 

furnished and performed by the Contractor whether or not specifically called for in the Contract Documents. 

2.3.4. Indications or Notations.  All indications or notations which apply to one of a number of similar situations, 

materials, or processes shall be deemed to apply to all such situations, materials, or processes wherever they appear in the 

Work, except where a contrary result is clearly indicated by the Contract Documents. 

2.3.5. Standards or Quality of Materials or Workmanship.  Where no explicit quality or standards for materials 

or workmanship are established for Work, such Work is to be of good quality for the intended use and consistent with the 

quality of the surrounding Work and of the construction of the Project generally. 

2.3.6. Manufactured Products.  All manufactured articles, materials, and equipment shall be applied, installed, 

connected, erected, used, cleaned, and conditioned in accordance with the manufacturer’s written or printed directions and 

instructions unless otherwise indicated in the Contract Documents. 

2.3.7. Mechanical, Electrical, and Fire Protection Plans.  The mechanical, electrical, and fire protection Plans 

are diagrammatic only and are not intended to show the alignment, physical locations, or configurations of such Work.  Such 

Work shall be installed without additional cost to the City to clear all obstructions, permit proper clearances for the Work of 

other trades, and present an orderly appearance where exposed.  Prior to beginning such Work, the Contractor shall prepare 

Coordination Drawings and demonstrate to the Design Professional's satisfaction that the installations will comply with the 

preceding sentence.  The Contractor shall be solely liable and responsible for any costs and/or delays resulting from the 

Contractor's failure to prepare such Coordination Drawings. 

2.3.8. Locations of Fixtures and Outlets.  Exact locations of fixtures and outlets shall be obtained from the 

Design Professional as provided in Article 5 before the Work is roughed in.  Work installed without such information from 

the Design Professional shall be relocated at the Contractor's expense. 

2.3.9. Tests.  When test boring or soil test information are included with the Contract Documents or otherwise 

made available to the Contractor and such test boring or soil test information was obtained by the City for use by the 

Design Professional in the design of the Project or Work, the City does not hold out such information to the Contractor as 

an accurate or approximate indication of subsurface conditions, and no claim for extra cost of extension of time resulting 

from a reliance by the Contractor on such information shall be allowed except as otherwise provided herein.  Any such 

reports are not part of the Contract Documents. 

2.3.10. Joining Work.  Where the Work is to fit with existing conditions or work to be performed by others, the 

Contractor shall fully and completely join the Work with such conditions or work, unless otherwise specified. 

 

2.4. Organization.   

2.4.1. Except as provided in M.G.L. c. 149, §44F, the organization of the Specifications into divisions, sections, 

and articles, and the arrangement of Plans shall not control the Contractor in dividing the Work among Subcontractors or in 

establishing the extent of Work to be performed by any trade. 

 

2.5. References. 
2.5.1. Where codes, manuals, specifications, standards, requirements and publications of public and private bodies 

are referred to in the Contract Documents whether specifically or by implication, references shall be understood to be to the 

latest revision prior to the date of receiving bids, except where otherwise indicated.  Where statutes are referred to in the 

Contract Documents whether specifically or by implication, references shall be understood to be to the latest revision. 

2.5.2. References herein to particular paragraphs or Articles are solely to facilitate finding additional information 

with regard to the specific matters and are not to be construed in any way as limiting the possible paragraphs and Articles in 

which such matters may be found elsewhere in this document.  
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2.6. Reuse of Design Professional's Written Instruments.  
2.6.1. Neither the Contractor nor any Subcontractor or Supplier shall have or acquire any title to or ownership 

rights in any of the Plans, Specifications, or other documents prepared by the Design Professional and shall not reuse any of 

such Plans, Specifications, or other documents without prior written consent of the City and the Design Professional. 

 

2.7. Written Material of the Contractor. 

2.7.1. All written material prepared or collected by the Contractor in the course of completing the Work shall be 

the exclusive property of the City and shall not be used by the Contractor for any purpose other than the purpose of this 

Contract. 

 

2.8. Modifying Words. 
2.8.1. In the interest of simplicity, modifying words such as “all” and “any” may be omitted, but the fact that such 

words may be absent from one sentence and appear in another is not intended to affect the interpretation of either statement. 

 

2.9. Use of Certain Words and Terms. 
2.9.1. Whenever in the Contract Documents the terms “as ordered,” “as directed,” “as required,” “as allowed,” “as 

approved,” or terms of like effect or import are used, or the adjectives “reasonable,” “suitable,” “acceptable,” “proper,” 

“satisfactory,” or adjectives of like effect or import are used to describe a requirement, direction, review, or judgment of the 

City or of the Design Professional as to the Work, it is intended that such requirement, direction, review, or judgment will 

be solely to evaluate, in general, the completed Work for compliance with the requirements of and information in the 

Contract Documents and conformance with the design concept of the completed Project as a functioning whole as shown or 

indicated in the Contract Documents (unless there is a specific statement indicating otherwise). 

2.9.2. The use of any such term or adjective shall not be effective to change the duties and responsibilities of the 

City or the Design Professional from those assigned in the Contract Documents or to assign any duty or authority to 

supervise or direct the furnishing or performance of the Work or any duty or authority to undertake responsibility contrary to 

the provisions of the Contract Documents. 

2.9.3. When the words “Contractor,” “Subcontractor,” Sub-subcontractor,” and “Supplier” are used, they are 

intended to include their employees and agents, unless otherwise specified. 

 

2.10. Modification of the Contract Documents. 
 

2.10.1. Major Modifications.  Major Modifications may affect the Contract Sum or the Contract Time.  The 

Contract Documents may be amended to provide for additions, deletions, and revisions in the Work or to modify the terms 

and conditions thereof in one or more of the following ways, all of which must contain a written endorsement by the City: 

 2.10.1.1. a formal written amendment; 

 2.10.1.2. a Change Order;  

 2.10.1.3. a Construction Change Directive; or 

 2.10.1.4. the Design Professional's written interpretation, clarification, or decision. 

 

 2.10.2. Minor Modifications.  Minor modifications do not affect the Contract Sum or the Contract Time.  The 

requirements of the Contract Documents may be supplemented and minor variations and deviations of the Work may be 

authorized in one or more of the following ways: 

 2.10.2.1. a Field Order; or 

 2.10.2.2. the Design Professional’s approval of a Shop Drawing or Sample. 

 

ARTICLE 3 

THE CITY 

3.1. Signatory.   

 3.1.1. All documents which require a signature or an endorsement by the City must be signed by the Mayor in order to 

be deemed ratified by the City. 

 

 3.2. Requirements to Provide Documents. 

 3.2.1. To the extent they are available, the City shall furnish surveys describing physical characteristics, legal 

limitations, and utility locations for the site of the Project, and a legal description of the Site. 
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 3.2.2. The City shall obtain and pay for necessary approvals, easements, assessments, and charges that are customarily 

secured prior to the execution of the Contract. 

 3.2.3. The City shall furnish information or services required of the City hereunder with reasonable promptness after 

receipt from the Contractor of a written request for such information or services. 

 3.2.4. The City shall provide the Contractor, at no charge, such copies of the Project Manual as are reasonably 

necessary for the execution of the Work. 

 

 3.3. Clerk of the Works. 

 3.3.1. The City may engage a Clerk of the Works for this Project, in which case the City shall, upon request of the 

Contractor, provide the Contractor with a written statement of the duties, responsibilities, and limitations of authority of such 

Clerk of the Works.  Except as expressly set forth in such written statement, the Clerk of the Works shall have no authority to 

approve Work, to approve Change Orders, or to exercise any of the power and authority of the City or the Design Professional.  

The Clerk of the Works shall observe the Contractor’s operations and construction activities for compliance with the Plans and 

Specifications.  The Clerk of the Works shall have access to all areas of the Project at all times.  The Contractor shall fully 

cooperate with the Clerk of the Works in the performance of the Clerk’s duties. 

 

 3.4. City's Right to Perform Construction and to Award Separate Contracts. 
 3.4.1. The City reserves the right to perform construction or operations at the Site with its own forces or others.  If the 

Contractor claims that a delay or additional cost is involved because of such action by the City, the Contractor shall make 

such Claim as provided elsewhere in the Contract Documents. 

 3.4.2. When the separate contracts are awarded for different portions of the Project or other construction or operations 

on the site, the term “Contractor” in the Contract Documents in each case shall mean the Contractor who executes each 

separate City-Contractor Agreement. 

 3.4.3. The City shall provide for coordination of the activities of the City's own forces and of each separate contractor 

with the Work of the Contractor, who shall cooperate with them.  The Contractor shall afford each other person access to the 

Site and shall properly coordinate its Work with that of the persons performing other work.  The Contractor shall participate 

with other separate contractors and the City in reviewing their construction schedules when directed to do so.  The Contractor 

shall make any revisions to the construction schedules deemed necessary after a  

joint review and mutual agreement.  The construction schedules shall then constitute the schedules to be used by the 

Contractor, separate contractors, and the City until subsequently revised. 

 

 3.5. Limitations on the City's Responsibilities. 

 3.5.1. The City shall not supervise, direct, or have control or authority over, nor be responsible for the Contractor's 

means, methods, techniques, sequences, or procedures of construction or the safety precautions and programs incident thereto, or 

for any failure of the Contractor to comply with laws, codes and regulations applicable to the furnishing or performance of the 

Work.  The City will not be responsible for the Contractor's failure to perform or furnish the Work in accordance with the 

Contract Documents.  The City is not responsible for the acts or omissions of the Contractor, any Subcontractor, Supplier, or 

anyone for whose acts the Contractor, any Subcontractor or Suppliers may be liable. 

 3.5.2. The City's authority to review any of the Contractor's progress schedules, or its decision to raise or not to raise 

any objections about such schedules shall not impose on the City any responsibility for the timing, planning, scheduling, or 

execution of the Work, nor in any way give rise to any duty or responsibility on the part of the City to exercise this authority for 

the benefit of the Contractor, any Subcontractor or Supplier or any other party. 

 3.5.3. The City's decision to raise or not to raise objections with regard to any aspects of the Contractor's insurance 

shall in no way give rise to any duty or responsibility on the part of the City to or for the benefit of the Contractor, any 

Subcontractor, any Supplier, or any other party. 

 

 3.6. Reservation of Rights. 

 3.6.1. The City reserves the right to correct at any time any error in any progress payment that may have been made. 

 3.6.2. Should defective Work be discovered subsequent to final payment, the City reserves the right to make a claim 

and recover all costs and professional fees associated therewith, including the cost of removing and/or replacing the defective 

Work. 

 

3.7. Waivers. 

 3.7.1. All waivers by the City are valid only to the extent that they are signed by the City.  Any such waivers pertain 

only to the specific matter contained in the waiver and not to any similar, subsequent matters.   
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ARTICLE 4 

THE DESIGN PROFESSIONAL 

 4.1. City's Representative. 
 4.1.1. The Design Professional is the City's representative (1) during construction, (2) until final payment is due, and 

(3) with the City's concurrence, from time to time during the correction period described in Article 10.  The Design 

Professional will advise and consult with the City.  The Design Professional will have authority to act on behalf of the City 

only to the extent provided in the Contract Documents, unless otherwise modified by a written instrument in accordance with 

other provisions of the Contract. 

 4.1.2. The duties, responsibilities, and the limitations of authority of the Design Professional as the City's 

representative during construction are set forth in the Contract Documents and shall not be extended without the written consent 

of the City and the Design Professional. 

 

 4.2. Administration of the Contract. 

 4.2.1. The Design Professional will provide administration of the Contract as described in the Contract Documents, 

unless the City has engaged a construction manager. 

 

 4.3. Visits to the Site. 
 4.3.1. The Design Professional will visit the site at intervals appropriate to the stage of construction to become 

generally familiar with the progress and quality of the completed Work and to determine in general if the Work is being 

performed in a manner indicating that the Work, when completed, will be in accordance with the Contract Documents.  

However, the Design Professional will not be required to make exhaustive or continuous on-site inspections to check the quality 

or quantity of the Work.  On the basis of on-site observations as an architect, engineer, or landscape architect, the Design 

Professional will keep the City informed of progress of the Work in writing and will endeavor to guard the City against defects 

and deficiencies in the Work. 

 

 4.4. Communications Facilitating Contract Administration. 

 4.4.1. Except as otherwise provided in the Contract Documents or when direct communications have been specially 

authorized, the City and the Contractor shall endeavor to communicate through the Design Professional.  Communications by 

and with the Design Professional's consultants shall be through the Design Professional.  Communications by and with 

Subcontractors and Suppliers shall be through the Contractor.  Communications by and with City employees and separate 

contractors shall be through the City.   

 4.4.2. When it deems it necessary or expedient, the City may communicate directly with the Contractor, any 

Subcontractors, Suppliers, or consultants. 

 

 4.5. Certification of Applications for Payment. 
 4.5.1. Based on the Design Professional's observations and evaluations of the Contractor's applications for payment, 

the Design Professional will review and certify the amounts due the Contractor and will issue certificates for payment in such 

amounts. 

 

 4.6. Rejection of Work. 
 4.6.1. The Design Professional will have authority to reject or disapprove Work (1) that does not conform to the 

Contract Documents; (2) that the Design Professional believes to be defective; and (3) that the Design Professional believes 

will not produce a completed Project conforming to the Contract Documents or that will prejudice the integrity of the design 

concept of the completed Project as a functioning whole as indicated by the Contract Documents.  Whenever the Design 

Professional considers it necessary or advisable for implementation of the intent of the Contract Documents, the Design 

Professional will have authority to require additional inspection or testing of the Work in accordance with Article 9, whether or 

not such Work is fabricated, installed, or completed.  However, neither this authority of the Design Professional nor a decision 

made in good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Design 

Professional to the Contractor, Subcontractors, Suppliers, or other persons performing portions of the Work. 

 

 4.7. Review of Submittals. 
 4.7.1. The Design Professional will review or take other appropriate action upon the Contractor's submittals such as 

Shop Drawings, Product Data, and Samples, but only for the limited purpose of checking for conformance with information 

given and the design concept expressed in the Contract Documents and only to the extent that the Design Professional believes 

desirable to protect the City's interest.  The Design Professional's action will be taken with reasonable promptness, while 

allowing sufficient time in the Design Professional's professional judgment to permit adequate review, taking into account the 
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time periods set forth in the latest schedule prepared by the Contractor and approved by the Design Professional.  Review of 

such submittals is not conducted for the purpose of determining the accuracy and completeness of other details such as 

dimensions and quantities, or for substantiating instructions for installation or performance of equipment or systems, all of which 

remain the responsibility of the Contractor as required by the Contract Documents.  The Design Professional's review of the 

Contractor's submittals shall not relieve the Contractor of the obligations under Article 5.  The Design Professional's review 

shall not constitute approval of safety precautions or of any construction means, methods, techniques, sequences, or procedures.  

The Design Professional's approval of a specific item shall not indicate approval of an assembly of which the item is a 

component.  After the rejection of the second resubmittal of any one Submittal, the Contractor shall bear the cost of the review 

of each subsequent resubmittal. 

 

 4.8. Preparation of Change Orders and Construction Change Directives. 
 4.8.1. The Design Professional will prepare Change Orders and Construction Change Directives and may authorize 

minor Modifications in the Work as provided in Article 11. 

 

 4.9. Inspections. 
 4.9.1. The Design Professional will conduct inspections to determine the date or dates of Semi-final acceptance and 

the date of final acceptance; will receive and forward to the City for the City's review and records written warranties and related 

documents required by the Contract and assembled by the Contractor; and will issue a final certificate for payment upon the 

Contractor’s compliance with all of the requirements of the Contract Documents. 

 

 4.10. Interpretations, Clarifications, and Decisions. 
 4.10.1. The Design Professional will interpret and decide matters concerning performance under and requirements of 

the Contract Documents on written request of either the City or the Contractor.  The Design Professional's response to such 

requests will be made with reasonable promptness and within the time set forth in the Agreement between the City and the 

Design Professional.  Any such written interpretations, clarifications, and decisions shall be binding on the Contractor. 

 4.10.2. Interpretations, clarifications, and decisions of the Design Professional will be consistent with the intent of and 

reasonably inferable from the Contract Documents and will be in writing or in the form of drawings.  The Design Professional 

will not be liable to the Contractor, any Subcontractor, or Supplier for results of interpretations, clarifications, or decisions so 

rendered in good faith. 

 4.10.3. The Design Professional may, as the Design Professional judges desirable, issue additional drawings or 

instructions indicating in greater detail the construction or design of the various parts of the Work; such drawings or instructions 

may be effected by a Field Order or other notice to the Contractor, and provided such drawings or instructions are reasonably 

consistent with the previously existing Contract Documents, the Work shall be executed in accordance with such additional 

drawings or instructions without any additional cost or an extension of the Contract Time. 

 4.10.4. The Design Professional's decisions on matters relating to aesthetic effect must be consistent with the City's 

and will be final.   

 

 4.11. Limitation on the Design Professional's Responsibilities. 

 4.11.1. Neither the Design Professional's authority to act under the provisions of the Contract Documents nor any 

decision made by the Design Professional in good faith to exercise or not to exercise such authority shall give rise to any duty 

or responsibility of the Design Professional to the Contractor, any Subcontractor, any Supplier, any surety for any of them or 

any other person. 

4.11.2. The Design Professional will not have control over or charge of and will not be responsible for construction 

means, methods, techniques, sequences, or procedures, or for safety precautions and programs in connection 

with the Work, since these are solely the Contractor's responsibility as provided in Article 5.  The Design 

Professional will not be responsible for the Contractor's failure to carry out the Work in accordance with the 

Contract Documents.  The Design Professional will not have control over or charge of and will not be 

responsible for acts or omissions of the Contractor, Subcontractors, Suppliers, or of any other persons 

performing portions of the Work. 

 

ARTICLE 5 

THE CONTRACTOR 

 5.1. Relationship with the City. 
 5.1.1. The Contractor is an independent contractor and not an employee of the City.  The Contractor is engaged by 

virtue of the Contract to perform only those services contained therein.  The Contractor is not authorized to contract on behalf 

of the City or to incur any liability on the part of the City.   
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 5.2. Code of Conduct. 
 5.2.1. M.G.L. c. 268A   establishes standards of conduct for officials and employees of the City.  The Contractor 

shall familiarize itself with the statute and act accordingly. 

 

 5.3. Quality Assurance. 
 5.3.1. The Contractor shall be responsible for ensuring that it, all Subcontractors, Suppliers, and all persons employed 

to do the Work under the Contract Documents perform in a professional manner, provide a high quality of service and Work, 

and perform in accordance with the Contract Documents.   

 

 5.4. Supervision. 
 5.4.1. Competence and Efficiency.  The Contractor shall supervise, inspect, and direct the Work competently and 

efficiently, devoting such attention thereto and applying such skills, attention and expertise as may be necessary to perform the 

Work in accordance with the Contract Documents. 

 5.4.2. Construction Means, Methods, Techniques, Etc.  The Contractor shall be solely responsible for and have 

control over construction means, methods, techniques, sequences, and procedures and for coordinating all portions of the Work 

under the Contract.  Where the Contract Documents refer to particular construction means, methods, techniques, sequences, or 

procedures or indicate or imply that such are to be used in the Work, such mention is intended only to indicate that the 

operations of the Contractor shall be such as to produce at least the quality of Work implied by the operations described.  The 

actual determination of whether or not the described operations may be safely and suitably employed on the Work shall be the 

responsibility of the Contractor, who shall notify the Design Professional in writing, prior to implementation, of the actual 

means, methods, techniques, sequences, or procedures which will be employed on the Work, if these differ from those 

mentioned in the Contract Documents.  All loss, damage, liability or cost of correcting defective work arising from the 

employment of any construction means, methods, techniques, sequences, or procedures shall be borne by the Contractor, 

notwithstanding that such construction means, methods, techniques, sequences, or procedures are referred to, indicated or 

implied by the Contract Documents, unless the Contractor has given timely notice to the City and the Design Professional in 

writing that such means, methods, techniques, sequences, or procedures are not safe or suitable, and the City has then instructed 

the Contractor in writing to proceed at the City's risk. 

 5.4.3. Variance between the Contract Documents and Statutes, Ordinances, Codes, Rules, and Regulations.  The 

Contractor shall promptly notify the Design Professional and the City in writing of any variances between the Contract 

Documents and statutes, ordinances, codes, rules, and regulations.  If the Contractor, without written notice to the Design 

Professional and the City, performs Work knowing that it is contrary to statutes, ordinances, codes, rules, and regulations, the 

Contractor shall assume full responsibility for such Work and shall bear the costs associated therewith, i.e., replacement, 

repairs, removal, and fines. 

 5.4.4. Acts and Omissions.  The Contractor shall be responsible to the City for the acts and omissions of all persons 

performing or supplying the Work. 

 5.4.5. Inspections.  The Contractor shall be responsible for inspection of portions of Work already performed under 

this Contract to determine whether such portions are in proper condition to receive subsequent Work. 

 

 5.5. Personnel. 

 5.5.1. Suitability.  The Contractor shall provide competent, properly licensed and/or certified, suitably qualified, and 

reliable personnel to perform the Work required by the Contract Documents.  The Contractor shall enforce strict discipline and 

maintain good order at the site at all times.  The Contractor shall not employ any Subcontractor, Supplier, or other person, 

whether initially or as a substitute, against whom the City may have reasonable objection.  Acceptance of any Subcontractor or 

other person by the City shall not constitute a waiver of any right of the City to reject defective Work. 

 5.5.2. Sexual Harassment.  Sexual harassment is an unlawful practice under M.G.L. c. 151B.  The Contractor, 

Subcontractors, and all other persons responsible for any portion of the Work shall refrain from engaging in sexual harassment.  

The Contractor shall be responsible for any acts of sexual harassment committed by any persons responsible for any portion of 

the Work.  The Contractor shall take appropriate action against any such individuals.   

 5.5.3. Weapons and Illegal Drugs.  No weapons or illegal drugs are permitted on the Site.  It is the responsibility of 

the Contractor to ensure that no weapons or illegal drugs are brought to the Site. 

 5.5.4. Maximum Work Day and Work Week.  (Reference:  M.G.L. c. 149, §§30 and 34;).  No laborer, worker, 

mechanic, foreperson or inspector working within this Commonwealth in the employ of the Contractor, Subcontractor or other 

person doing or contracting to do the whole or part of the work contemplated by the Contract, shall be required or permitted to 

work more than eight (8) hours in any one day or more than forty-eight (48) hours in any one week, or more than six (6) days in 

any one week, except in cases of emergency.   
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 5.5.5. Lodging.  (Reference:  M.G.L. c. 149, §25;).  Every employee under this Contract shall lodge, board and trade 

where and with whom he or she elects, and neither the Contractor nor its agents or employees shall, either directly or indirectly, 

require as a condition of the employment of any person that the employee shall lodge, board or trade at a particular place or with 

a particular person.   

 5.5.6. Wage Rates.  (Reference:  M.G.L. c. 149, §27).  Mechanics and apprentices, teamsters, chauffeurs and laborers 

performing Work shall be paid no less than the minimum rate of wages included in the bid documents and the Project Manual 

and which are made part of the Contract.  They shall continue to be the minimum rate of wages for said employees during the 

life of the Contract.  The Contractor shall keep a legible copy of the wage rates posted in a conspicuous place at the site during 

the life of the Contract.  These rates of wages shall include payments by employers to health and welfare plans, pension plans 

and supplementary unemployment benefit plans as provided in M.G.L. c. 149, §26;, and such payments shall be considered as 

payments to persons under M.G.L. c. 149, §27 performing work as therein provided.  If the Contractor does not make payments 

to a health and welfare plan, a pension plan and a supplementary unemployment benefit plan, where such payments are included 

in the rates of wages, the Contractor shall pay the amount of said payments directly to each employee engaged in the Work.  If 

the Contractor pays less than the rate of wages, including payments to health and welfare funds and pension funds, or the 

equivalent payments in wages to any person performing Work within the classifications as determined by the Commissioner of 

Labor and Industries, and if the Contractor takes or receives for its own use or the use of any other person, as a rebate, refund or 

gratuity, or in any other guise, any part or portion of the wages, including payments to health and welfare funds and pension 

funds, or the equivalent payment in wages, paid to such person for Work done or service rendered on the Project, the 

Contractor will be subject to the penalties set forth in M.G.L. c. 149, §27.  Notwithstanding the foregoing and the requirements 

of 5.5.7.1 and 5.5.7.2 below, if the Contract is federally funded, federal labor standards apply, including Davis Bacon minimum 

wage rates and payroll reporting requirements. See the “Federal Requirements” section at the end of these contract documents. 

  5.5.7. Payroll Records of Employees.  (Reference:  M.G.L. c. 149, §27B;).  The Contractor and all Subcontractors who are 

subject to M.G.L. c. 149, §§27 and 27A shall keep a true and accurate record of all mechanics and apprentices, teamsters, 

chauffeurs, and laborers performing Work showing the name, address and occupational classification of each such employee, 

the hours worked by and the wages paid to all such employees.  The Contractor and the Subcontractors shall submit a copy of 

said record to the City on a weekly basis.   

 

 5.5.7.1. (Reference:  M.G.L. c. 149, §27B;).  The Contractor and all Subcontractors who are subject to M.G.L. 

c. 149, §§27 and 27A shall preserve their payroll records for a period of three (3) years from the date of completion of 

the Contract. 

 5.5.7.2. (Reference:  M.G.L. c. 149, §27B).  The Contractor and all Subcontractors who are subject to M.G.L. 

c. 149, §§27 and 27A shall furnish to the Commissioner of Labor and Industries and the City within fifteen (15) days 

after completion of their portion of the Work a statement executed by the Contractor or Subcontractor or by any 

authorized officer or employee of the Contractor or Subcontractor who supervises the payment of wages in the form 

found in M.G.L. c.149, §27B. 

 

            5.6. Superintendence. 

 

 5.6.1. Employment of a Superintendent.  The Contractor shall employ a competent, properly licensed 

superintendent, reasonably acceptable to the City, and necessary assistants who shall be in attendance at the Site full time during 

the progress of the Work until the date of Semi-final acceptance and for such additional time thereafter as the Design 

Professional or the City may determine to be necessary for the expeditious completion of the Work, including final acceptance.  

If continually in the employ of the Contractor, the same Superintendent shall be assigned to this project. 

 5.6.2. Removal/Replacement of a Superintendent.  The Contractor shall remove the superintendent if requested to 

do so in writing by the City and shall promptly replace such superintendent with a competent person reasonably acceptable to 

the City.  The superintendent shall represent the Contractor, and communications given to the superintendent shall be as 

binding as if given to the Contractor.  The Contractor shall not replace the superintendent without written notice to the City 

and the Design Professional. 

 5.6.3. Registered Professional Engineer or Registered Land Surveyor.  The Contractor shall retain a competent 

Registered Professional Engineer or Registered Land Surveyor, acceptable to the Engineer, who shall establish the exterior lines 

and required elevations of all buildings and structures to be erected on the site and shall establish sufficient lines and grades for 

the construction of associated Work such as, but not limited to, roads, utilities, and site grading.  The Engineer or Land Surveyor 

shall certify as to the actual location of the constructed facilities in relation to property lines, building lines, easements, and other 

restrictive boundaries. 

 5.6.4. Building Grades, Lines, Etc.; The Contractor shall establish the building grades; lines; levels; and column, 

wall and partition lines required by the various Subcontractors in laying out their Work. 
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 5.6.5. Coordination and Supervision.  The Contractor shall coordinate and supervise the Work performed by 

Subcontractors to the end that the Work is carried out without conflict between trades and so that no trade, at any time, causes 

delay to the general progress of the Work.  The Contractor and all Subcontractors shall at all times afford each trade, any 

separate contractor, or the City, every reasonable opportunity for the installation of Work and the storage of materials. 

 5.6.6. Job Meetings.  There shall be job meetings held on a weekly basis, or more often if required by the City.  The 

Contractor shall arrange for and attend weekly job meetings with the Design Professional and such other persons as the Design 

Professional may from time to time wish to have present.  The Contractor shall be represented by a principal, project manager, 

general superintendent or other authorized main office representative, as well as by the Contractor's own superintendent.  An 

authorized representative of any Subcontractor or Sub-subcontractor shall attend such meetings if the representative’s presence 

is requested by the Design Professional.  Such representatives shall be empowered to make binding commitments on all matters 

to be discussed at such meetings, including costs, payments, Change Orders, time schedules and workforce power.  Any notices 

required under the Contract may be served on such representatives. 

 

 5.7. Materials, Labor, Equipment, Etc. 

  5.7.1. Provision of.  Unless otherwise provided in the Contract Documents, the Contractor shall furnish and assume 

full responsibility for all materials, equipment, labor, transportation, construction equipment and machinery, tools, appliances, 

fuel, power, light, heat, telephone, water, sanitary facilities, temporary facilities, and all other facilities and incidentals necessary 

for the furnishing, performance, testing, start-up, and completion of the Work.  The Contractor shall and will, in good 

workmanlike manner, do and perform all work and furnish all supplies and materials, machinery, equipment, facilities and means, 

except as herein otherwise expressly specified, necessary or proper to perform and complete all the work required by this 

contract, within the time herein specified, in accordance with the provisions of this contract and said specifications and in 

accordance with the plans and drawings, and in accordance with the directions of the Design Professional or CONTRACTING 

DEPARTMENT (AS STATED ON THE FIRST PAGE OF THE AGREEMENT) as given from time to time during the progress 

of the work.  He shall furnish, erect, maintain and remove such construction plant and such temporary works as may be required. 

The Contractor shall observe, comply with and be subject to all terms, conditions, requirements and limitations of the contract 

and specifications, and shall do, carry on and complete the entire work to the satisfaction of the Design Professional and 

CONTRACTING DEPARTMENT (AS STATED ON THE FIRST PAGE OF THE AGREEMENT). 

   5.7.1.1.  The Contractor shall furnish, install and/or maintain ample sanitary facilities for the workmen.  As 

the needs arise, a sufficient number of enclosed temporary toilets shall be conveniently placed as required by the sanitary codes 

of the State and Local Government.  Drinking water shall be provided from an approved source, so piped or transported as to 

keep it safe and fresh and served from single service containers or satisfactory types of sanitary drinking stands or fountains.  All 

such facilities and services shall be furnished in strict accordance with existing and governing health regulations.  Nothing in this 

Section shall be construed as forbidding the use of facilities available in existing buildings on the job site if they meet the above 

requirements and the use of them will not interfere with the progress of the work. 

 5.7.2. Quality and Use of.  All materials and equipment shall be of good quality and new, except as otherwise 

provided in the Contract Documents.  If required by the Design Professional, the Contractor shall furnish satisfactory evidence 

(including reports of required tests) as to the kind and quality of materials and equipment.  All materials and equipment shall be 

applied, installed, connected, erected, used, cleaned, and conditioned in accordance with instructions of the applicable Supplier, 

except as otherwise provided in the Contract Documents. 

 5.7.3. Discrepancies or Defects.  If the Contractor is unable to perform its Work because of discrepancies or defects 

in the work of the City's own forces or of a separate contractor, the Contractor shall immediately notify the Design 

Professional and the City in writing of the conditions that render unable to so perform.  Failure to notify the Design 

Professional constitutes an acknowledgment and acceptance of the other work as being fit and proper for integration with the 

Contractor's Work except for latent or non-apparent defects and deficiencies in the other work. 

 

 5.8. Contractor's Management and Financial Statement  Requirements.  (Reference: M.G.L. c. 30, §39R) 

 5.8.1.  The words defined herein shall have the meaning stated below whenever they appear in this Paragraph: 

 5.8.1.1. “Contractor” means any person, corporation, partnership, joint venture, sole proprietorship, or other 

entity awarded a contract pursuant to M.G.L. c.149, §44A-H or M.G.L. c. 30, §39M, inclusive. 

 5.8.1.2. “Contract” means any contract awarded or executed pursuant to M.G.L. c. 149, §44A-H or M.G.L. c. 

30, §39M, which is for an amount or estimate amount that exceed the dollar amount set forth in M.G.L. c. 30, §39R. 

 5.8.1.3. “Records” means books of original entry, accounts, checks, bank statements and all other banking 

documents, correspondence, memoranda, invoices, computer printouts, tapes, discs, papers and other documents or 

transcribed information of any type, whether expressed in ordinary or machine language. 

 5.8.1.4. “Independent Certified Public Accountant” means a person duly registered in good standing and entitled 

to practice as a certified public accountant under the laws of the place of his/her residence or principal office and who is 
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in fact independent.  In determining whether an accountant is independent with respect to a particular person, 

appropriate consideration should be given to all relationships between the accountant and that person or any affiliate 

thereof.  Determination of an accountant’s independence shall not be confined to the relationships existing in connection 

with the filing of reports with the City. 

 5.8.1.5. “Audit,” when used in regard to financial statement, means an examination of records by an 

independent certified public accountant in accordance with generally accepted accounting principles and auditing 

standards for the purpose of expressing a certified opinion thereon, or, in the alternative, a qualified opinion or a 

declination to express an opinion for stated reasons. 

 5.8.1.6. “Accountant’s Report,” when used in regard to financial statements, means a document in which an 

independent certified accountant indicates the scope of the audit which s/he has made and sets forth his/her opinion 

regarding the financial statements taken as a whole with listing of noted exceptions and qualifications, or an assertion to 

the effect that an overall opinion cannot be expressed.  When an overall opinion cannot be expressed the reason therefor 

shall be stated.  An accountant’s report shall include as part thereof a signed statement by the responsible corporate 

officer attesting that management has fully disclosed all material facts to the independent certified public accountant, 

and that the audited financial statement is a true and complete statement of the financial condition of the contractor. 

 5.8.1.7. “Management,” when used herein, means the chief executive officers, partners, principals or other 

person or persons primarily responsible for the financial and operational policies and practices of the Contractor. 

 5.8.1.8. Accounting terms, unless otherwise defined herein shall have a meaning in accordance with generally 

accepted accounting principles and auditing standards. 

 5.8.2. The Contractor shall make, and keep for at least six (6) years after final payment, books, Records, and accounts 

that in reasonable detail accurately and fairly reflect the transactions and dispositions of the Contractor. 

5.8.2.1 Federal Requirements:  The Contractor shall permit the City, HUD and/or any other administering 

agency named herein, the Comptroller General of the United States, or any of their duly authorized 

representatives, to have access to any books, documents, papers, and records of the Contractor which are 

directly pertinent to a specific HUD program for the purpose of making audits, examinations, excerpts, and 

transcriptions. 

 5.8.3. Until the expiration of six (6) years after final payment, the Office of the Inspector General, and the Deputy 

Commissioner of the Division of Capital Asset Management shall have the right to examine any books, documents, papers or 

Records of the Contractor or of its Subcontractors that directly pertain to, and involve transactions relating to, the Contractor or 

its Subcontractors. 

 5.8.4. The Contractor shall describe any change in the method of maintaining Records or recording transactions which 

materially affect any statements filed with the City, including in its description the date of the change and reasons therefor, and 

shall accompany said description with a letter from the Contractor’s Independent Certified Public Accountant approving or 

otherwise commenting on the changes. 

 5.8.5. The Contractor shall file a Statement of Management on internal accounting controls as set forth below prior to 

the execution of the Contract. 

 5.8.6. The Contractor shall file prior to the execution of the contract and shall continue to file annually, an Audited 

Financial Statement for the most recent completed fiscal year as set forth below. 

 5.8.7. The Contractor shall file with the City a Statement of Management as to whether the system of internal 

accounting controls of the Contractor and its subsidiaries reasonably assures that: 

 5.8.7.1. transactions are executed in accordance with Management’s general and specific authorization; 

 5.8.7.2. transactions are recorded as necessary to permit preparation of financial statements in conformity with 

generally accepted accounting principles, and to maintain accountability for assets; 

 5.8.7.3. access to assets is permitted only in accordance with Management’s general or specific authorization; 

and 

 5.8.7.4. the recorded accountability for assets is compared with the existing assets at reasonable intervals and 

appropriate action is taken with respect to any difference. 

 5.8.7.5. The Contractor shall also file with the City a statement prepared and signed by an Independent Certified 

Public Accountant stating that s/he has examined the Statement of Management on internal accounting controls, and 

expressing an opinion as to: 

 5.8.7.5.1. whether the representation of Management in response to this paragraph and paragraphs 

5.8.2. through 5.8.6 above are consistent with the result of Management’s evaluation of the system of internal 

accounting controls; and 

 5.8.7.5.2. whether such representations of Management are, in addition, reasonable with respect 

to transactions and assets in amounts which would be material when measured in relation to the applicant’s 

financial statements. 
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5.8.8. The Contractor shall annually file with the Commissioner of the Division of Capital Asset Management during 

the term of the contract a financial statement prepared by an Independent Certified Public Accountant on the basis of an Audit 

by such accountant.  The final statement filed shall include the date of final payment.  All statements shall be accompanied by an 

accountant’s report.  Such statements shall be made available to the City upon request. 

 5.8.9.   The City’s Contracting Department, its authorized representative and agents and the HUD Representative for 

the Secretary shall, at all times have access to and be permitted to observe and review all work materials, equipment, payrolls, 

personnel records, employment conditions, material invoices, and other relevant data and records pertaining to this Contract, 

provided, however, that all instructions and approval with respect to the work will be given to the Contractor only by 

CONTRACTING DEPARTMENT (AS STATED ON THE FIRST PAGE OF THE AGREEMENT) through its authorized 

representatives or agents.  Records and statements required to be made, kept or filed under the provisions of this section shall not 

be public records as defined in G.L. 4, §7 or equivalent federal legislation.  They shall not be made available to the public, but 

shall be available only to the governmental authorities named herein.                              

 

5.9. Taxes. 

5.9.1  The Contractor shall pay all sales, consumer, use, and other similar taxes for the Work or portions thereof 

which are provided by the Contractor which are legally enacted when bids are received, whether or not yet effective or merely 

scheduled to go into effect.  However, the Contractor shall not pay, and the City shall not reimburse or pay the Contractor for, 

any sales taxes for building supplies or materials for which an exemption is provided in M.G.L. c. 64H, §6(f).  The City's tax 

exemption number to be used by the Contractor in this regard is E04-600-1414. 

 

5.10. Permits, Licenses, and Fees. 
 5.10.1 Unless otherwise provided, the Contractor shall obtain and pay the fees for all permits, licenses, and 

inspections that are necessary for the proper execution and completion of the Work and which are customarily secured after 

execution of the Contract and which are legally required.  All fees for permits, licenses, and inspections required by any City 

department shall be waived.  Unless otherwise agreed by the Awarding Authority in writing, the Contractor shall, prior to 

commencement of the work, (i) meet with the City of Somerville Inspectional Services Department to determine what permits 

are needed for the work; (ii) obtain all such permits; and (iii) provide copies of such permits to the Awarding Authority. Permits 

shall include, without limitation, demolition, foundation, digsafe, and building permits; permits for removal, sealing up, or 

installation of utilities, including gas, electrical, water and sewer; and permits for obstructing public streets and sidewalks. 

 

 

5.11. Notices Required By Statutes, Ordinances, Codes, Rules, Regulations, and Orders of the City. 

5.11.1 The Contractor shall give notices required by statutes, ordinances, codes, rules, regulations, and orders of the 

City bearing on performance of the Work. 

 

5.12. Additional Information from Design Professional. 
5.12.1. The Contractor shall perform the Work in accordance with the Contract Documents and submittals approved 

pursuant to Article 4. 

5.12.2. The Contractor shall give the Design Professional timely notice of any additional Plans, Specifications, or 

instructions required to define the Work in greater detail, or to permit the proper progress of the Work. 

5.12.3. The Contractor shall not proceed with any Work not clearly and consistently defined in detail in the Contract 

Documents, but shall request additional drawings or instructions from the Design Professional as provided in the previous 

Paragraph.  If the Contractor proceeds with such Work without obtaining further drawings, Specifications, or instructions, the 

Contractor shall correct Work incorrectly done at the Contractor's own expense. 

 

5.13. “Or equal.” 
5.13.1. Requirements for Substitutions.  (Reference:  M.G.L. c. 30, §39M(b).)  Where products or materials are 

prescribed by manufacturer name, trade name, or catalog reference, the words “or approved equal” shall be understood to follow.  

An item shall be considered equal to the item so named or described if, in the opinion of the Design Professional: 

5.13.1.1. it is at least equal in quality, durability, appearance, strength, and design; 

5.13.1.2. it performs at least equally the function imposed by the general design for the Work; 

5.13.1.3. it conforms substantially, even with deviations, to the detailed requirements for the items as 

indicated by the Specifications. 

5.13.2. Net Savings.  No proposed substitution will be permitted unless the Contractor certifies that the proposed 

substitution will yield a net savings to the City and will not extend the Contract Time.  

5.13.3. Contractor’s Expense.  Any structural or mechanical changes made necessary to accommodate substituted 
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equipment under this paragraph (including but not limited to engineering fees) shall be at the expense of the Contractor or 

Subcontractor responsible for the Work item.   

5.13.3.1.  Any additional cost, or any loss or damage arising from the substitution of any material or any method 

for those originally specified shall be borne by the Contractor, notwithstanding approval or acceptance of such 

substitution by the City or the Design Professional, unless such substitution was made at the written request or direction 

of the City or the Design Professional. 

5.13.3.2.  All data to be provided by the Contractor in support of any proposed “or equal” or substitute item 

will be at the Contractor's expense. 

5.13.4. Meeting Requirements.  The Contractor shall be responsible for determining that all materials furnished for 

the Work meet all requirements of the Contract Documents.  The Design Professional may require the Contractor to produce 

reasonable evidence that a material meets such requirements, such as certified reports of past tests by qualified testing 

laboratories, reports of studies by qualified experts, or other evidence which, in the opinion of the Design Professional, would 

lead to a reasonable certainty that any material used, or proposed to be used, in the Work meets the requirements of the Contract 

Documents.  All such data shall be furnished at the Contractor's expense.  This provision shall not require the Contractor to 

pay for periodic testing of different batches of the same material, unless such testing is specifically required by the Contract 

Documents to be performed at the Contractor's expense. 

5.13.5. Named Manufacturer’s Product.  In all cases in which a manufacturer’s name, trade name, or other 

proprietary designation is used in connection with materials or articles to be furnished under this Contract, whether or not the 

phrase “or equal” is used after such name, the Contractor shall furnish the product of the name manufacturer(s) without 

substitution, unless a written request for a substitute has been submitted by the Contractor and approved in writing by the 

Design Professional as provided in the following paragraph. 

5.13.6. Deviations.  If the Contractor proposes to use a material which while suitable for the intended use, deviates in 

any way from the detailed requirements of the Contract Documents, the Contractor shall inform the Design Professional in 

writing of the nature of such deviations at the time the material is submitted for approval and shall request written approval of 

the deviation from the requirements of the Contract Documents. 

5.13.7. Rejection of Deviations.  In requesting approval of deviations or substitutions, the Contractor shall provide, 

upon request, evidence leading to a reasonable certainty that the proposed substitution or deviation will provide a quality of 

result at least equal to that otherwise attainable.  If, in the opinion of the Design Professional, the evidence presented by the 

Contractor does not provide a sufficient basis for such reasonable certainty, the Design Professional may reject such 

substitution or deviation without further investigation. 

5.13.8.    Consistent Character and Quality of Design.  The Contract Documents are intended to produce a building 

of consistent character and quality of design.  All components of the building including visible items of mechanical and 

electrical equipment have been selected to have a coordinated design in relation to the overall appearance of the Project.  The 

Design Professional shall judge the design and appearance of proposed substitutes on the basis of their suitability in relation to 

the overall design of the Project, as well as for their intrinsic merits.  The Design Professional will not approve as equal to 

materials specified proposed substitutes that, in the Design Professional's opinion, would be out of character, obtrusive, or 

otherwise inconsistent with the character or quality of design of the Project.  In order to permit coordinated design of color and 

finishes the Contractor shall, if required by the Design Professional, furnish the substituted material in any color, finish, 

texture, or pattern which would have been available from the manufacturer originally specified, at no additional cost to the City. 

5.13.9.    Warranty.  The warranties provided herein shall be in addition to and not in limitation of any other warranty 

required by the Contract Documents or otherwise prescribed by law. 

5.13.10.    Design Professional’s Approval.  The Design Professional will be the sole judge of acceptability.  No “or 

equal” or substitute will be ordered, installed, or utilized without the Design Professional's prior written acceptance which will 

be evidenced by either a Change Order or an approved Shop Drawing.  The City may require the Contractor to furnish at the 

Contractor's expense a special performance guarantee or other surety with respect to any “or equal” or substitute.  The Design 

Professional will record the time required by the Design Professional and its consultants in evaluating substitutes proposed or 

submitted by the Contractor and in making changes in the Contract Documents (or in the provisions of any other direct contract 

with the City for work on the Project) occasioned thereby.  Whether or not the Design Professional accepts a substitute item so 

proposed or submitted by the Contractor, the Contractor shall reimburse the City for the charges of the Design Professional 

and its consultants for evaluating each such proposed substitute item. 

 

5.14. Substitute Construction Methods or Procedures. 
5.14.1 If a specific means, method, technique, sequence, or procedure of construction is shown or indicated in and 

expressly required by the Contract Documents, the Contractor may furnish or utilize a substitute means, method, technique, 

sequence or procedure of construction acceptable to the Design Professional.  The Contractor shall submit sufficient 

information to allow the Design Professional, in the Design Professional's sole discretion, to determine whether the substitute 



 
 Approved 10/26/16 – Page 16 

proposed is equivalent to that expressly called for by the Contract Documents. 

 

5.15. Contractor's Progress Schedule.    

5.15.1. Before Starting Construction.  Within ten (10) days after the date of the Notice to Proceed, the Contractor 

shall submit to the Design Professional for review: 

5.15.1.1. a preliminary progress schedule indicating the times (number of days or dates) for starting and 

completing the various stages of the Work; 

5.15.1.2. a preliminary schedule of Shop Drawing and Sample submittals which will list each required 

submittal and the times for submitting, reviewing, and processing such submittal; and 

5.15.1.3. a refined schedule of values for all of the Work which will include quantities and prices of items 

aggregating the Contract Sum and will subdivide the Work into component parts in sufficient detail to serve as the basis 

for progress payments during construction.  Such prices will include an appropriate amount of overhead and profit 

applicable to each item of Work. 

5.15.2. Review of Progress Schedule.  At least ten (10) days prior to the commencement of construction, the Design 

Professional, the Contractor, and any other appropriate persons will meet to review and discuss the acceptability to the Design 

Professional of the progress schedule.  The Contractor will have an additional ten (10) days to make corrections and 

adjustments and to complete and resubmit the schedule.  No progress payment shall be made to the Contractor until the 

schedule is submitted to and found acceptable by the Design Professional as provided below. 

5.15.3. Acceptability of Progress Schedule.  The progress schedule will be acceptable to the Design Professional if, 

according to the Design Professional, it provides an orderly progression of the Work to completion within any specified time 

frame, but such acceptance will neither impose on the Design Professional responsibility for the sequencing, scheduling, or 

progress of the Work nor interfere with or relieve the Contractor from the Contractor's full responsibility therefore.  The 

Contractor's schedule of Submittals must be acceptable to the Design Professional in providing a workable arrangement for 

reviewing and processing the required Submittals.  The Contractor's schedule of values must be acceptable to the Design 

Professional as to form and substance. 

5.15.4. Sepia and Copies.  After the Design Professional has approved the schedule, the Contractor shall submit to 

the Design Professional one (1) sepia and four (4) copies bearing the Contractor's stamp of approval as a representation to the 

City that the Contractor has determined or verified all data on that progress schedule and that the Contractor, the 

Subcontractors and Suppliers have reviewed and coordinated the sequences in that progress schedule with the requirements of 

the Work. 

5.15.5. Adjustment of Schedule.  The Contractor shall adhere to the established progress schedule which may be 

adjusted from time to time as follows:  the Contractor shall submit to the Design Professional for acceptance proposed 

adjustments in the progress schedule that will not change the Contract Time.  Such adjustments will conform generally to the 

progress schedule then in effect and will comply with any provisions of the requirements applicable thereto. 

5.15.6. During Construction.  The Contractor shall submit monthly progress schedules to the Design Professional.  

The schedules shall stay current with the Contractor's approach to the Work remaining. 

5.15.7. Schedule of Submittals.  The Contractor shall prepare and keep current, for the Design Professional's 

approval, a schedule of Submittals that is coordinated with the Contractor's construction schedule and allows the Design 

Professional reasonable time to review Submittals. 

 

5.16. Project Coordination. 
5.16.1. In General.  The Contractor shall be responsible for the proper coordination of the Work of all of the trades. 

5.16.2. Coordination with Subcontractors.   The Contractor shall coordinate the work of each Subcontractor with the 

Work of every other Subcontractor whose Work affects the other. 

5.16.3. Coordination with the City's Own Forces or Separate Contractors.  The Contractor shall coordinate its 

operations with those of the City's own forces or separate contractors.  The Contractor shall provide the City's own forces and 

separate contractors a reasonable opportunity for the handling, unloading and storage of their materials and equipment and 

execution of their work.  The Contractor shall connect and coordinate its Work with theirs. 

5.16.4. Coordination with Utility Companies.  The Contractor shall coordinate its operations with all the appropriate 

utility companies to assure that the utilities required on the Project are available and functioning properly pursuant to the 

requirements of the Contract Documents. 

 

5.17. Project Photographs. 
5.17.1. In General.  The Contractor shall take, at its own expense, interior and exterior photographs at the site, from 

different vantages as directed by the Design Professional or the City, before beginning any Work and thereafter, at a minimum, 

on the first work day of each month until final acceptance of the Work, including final Site photos.  Photos shall be taken of any 
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adequate ventilation and fire protection devices.  Heating devices which may cause damage to finish surfaces shall not be used. 

 (4)  The General Contractor shall furnish and install one accurate Fahrenheit thermometer at each work area as designated 

by the Designer.  However, one additional accurate Fahrenheit thermometer shall be provided for every 2,000 square feet of 

floor space where the work areas exceed 2,000 square feet. 

5.22.12.  Security.  The Contractor shall provide, within the Contract Sum, a sufficient number of security 

personnel at the Site at all times when the Contractor's personnel are not present, from commencement of the Work until Semi-

final acceptance to assure that the Site, the facility, and the Work, and all materials and equipment stored at the Site are fully and 

completely protected against loss or damage due to vandalism, theft, or malicious mischief.  If the Contractor elects, in 

addition, to use guard dogs for this purpose, each dog shall at all times be accompanied by an adult handler.  If the Contractor 

fails to comply with the requirements of this paragraph, then the City may provide appropriate security and charge the cost 

thereof to the Contractor.  The City's provision of such security, or failure to do so, shall not relieve the Contractor of its 

responsibility to pay for loss or damage due to vandalism, theft, or malicious mischief at the Site. 

5.22.13.  Hazard Communication Programs.  The Contractor shall be responsible for coordinating any 

exchange of material safety data sheets or other hazard communications information required to be made available to or 

exchanged between or among employers at the site in accordance with laws, codes and regulations. 

5.22.14.   Noise Pollution Control.  The Contractor shall comply with all applicable provisions of Somerville 

Municipal Code §9-109. 

 

5.23. Cutting and Patching. 

5.23.1.     In General.  Unless otherwise provided in the Contract Documents, the Contractor shall be responsible for 

cutting, fitting, or patching required to complete the Work or to make its parts fit together properly, including the work of the 

City or of separate contractors. 

5.23.2.    Damage to Work of City or of Separate Contractor.  The Contractor shall not damage or endanger a 

portion of the Work or fully or partially completed construction of the City or separate contractors by cutting, patching, or 

otherwise altering such construction, or by excavation.  The Contractor shall not cut or otherwise alter such construction by the 

City or a separate contractor except with prior written consent of the City and of such separate contractor; such consent shall not 

be unreasonably withheld.  The Contractor shall not unreasonably withhold from the City or a separate contractor the 

Contractor's consent to cutting or otherwise altering the Work. 

5.23.3.    Damage Caused by Contractor.  Should the Contractor cause damage to the work or property of any 

separate contractor at the Site, or should any claim arising out of the Contractor's performance of Work at the Site be made by 

any separate contractor against the Contractor, the City, the Design Professional, or any of the Design Professional’s 

consultants, the Contractor shall promptly attempt to settle with such other contractor by agreement, or to otherwise resolve the 

dispute by arbitration or at law.  The Contractor shall, to the fullest extent permitted by laws and regulations, indemnify and 

hold harmless the City, the Design Professional, and the Design Professional’s consultants from and against all claims, 

damages, losses and expenses (including, but not limited to, fees of the Design Professional, the Design Professional’s 

consultants,, attorneys, and other professionals, and court and arbitration or mediation costs) arising directly, indirectly or 

consequentially out of any action, legal or equitable, brought by any separate contractor against the City, the Design 

Professional, or any of the Design Professional’s consultants, to the extent based on a claim arising out of the Contractor’s 

performance of the Work.  Should a separate contractor cause damage to the Work or property of the Contractor or should the 

performance of work by any separate contractor at the site give rise to any other claim, the Contractor shall not institute any 

action, legal or equitable, against the City, the Design Professional, or any of the Design Professional’s consultants, or permit 

any action against any of them to be maintained and continued in its name or for its benefit in any court or before any arbiter 

which seeks to impose liability on or to recover damages from the City, the Design Professional, or any of the Design 

Professional’s consultants, on account of any such damage or claim.  If the Contractor delays at any time in performing or 

furnishing Work by any act or neglect of a separate contractor and the City and the Contractor are unable to agree as to the 

extent of any adjustment in the Contract Time attributable thereto, the Contractor may make a claim for an extension of time in 

accordance with Article 16.  An extension of the Contract Time shall be the Contractor’s exclusive remedy with respect to the 

City, the Design Professional, and the Design Professional’s consultants, for any delay, disruption, interference, or hindrance 

caused by any separate contractor. 

 

5.24. Cleaning Up. 
5.24.1. During the progress of the Work, the Contractor shall keep the premises and surrounding area free from 

accumulation of waste materials and rubbish caused by operations under the Contract or other debris.  At the completion of the 

Work, the Contractor shall remove from and about the Project all waste materials, rubbish, and  debris, and the Contractor's 

tools, construction equipment, machinery, and surplus materials.  Surplus materials to be provided to the City by specifications 

shall be stored in a clean, safe and secure area as directed by the City. The Contractor shall leave the site clean and ready for 
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occupancy by the City at Semi-final acceptance of the Work.  Immediately prior to the Design Professional's inspection for 

Semi-final acceptance, the Contractor shall completely clean the premises.  Concrete and ceramic surfaces shall be cleaned and 

washed.  Resilient coverings shall be cleaned, waxed and buffed.  Woodwork shall be dusted and cleaned.  Sash, fixtures and 

equipment shall be thoroughly cleaned.  Stains, spots, dust, marks and smears shall be removed from all surfaces.  Hardware and 

all metal surfaces shall be cleaned and polished.  Glass and plastic surfaces shall be thoroughly cleaned by professional window 

cleaners.  All damaged, broken or scratched glass or plastic shall be replaced by the Contractor at the Contractor's expense.  

The Contractor shall restore to original condition all property not designated for alteration by the Contract Documents. 

5.24.2.    If the Contractor fails to clean up as provided herein, the City may do so and charge the cost thereof to the 

Contractor. 

 

5.25. Royalties and Patents.  

5.25.1 The Contractor shall pay all license fees and royalties and assume all costs incident to the use in the 

performance of the Work or the incorporation in the Work of any invention, design, process, product, or device which is the 

subject of patent rights or copyrights held by others.  To the fullest extent permitted by law, the Contractor shall indemnify and 

hold harmless the City and the Design Professional from and against all claims, costs, losses, and damages arising out of or 

resulting from any infringement of patent rights or copyrights incident to the use in the performance of the work or resulting 

from the incorporation in the work of any invention, design, process, product, or device not specified in the Contract Documents. 

 

5.26. Contractor's Obligation to Perform. 
5.26.1. The Contractor's obligation to perform and complete the Work in accordance with the Contract Documents is 

absolute.  None of the following will constitute an acceptance of Work that is not in accordance with the Contract Documents or 

a release of the Contractor's obligation to perform the Work in accordance with the Contract Documents: 

  5.26.1.1. observations by the Design Professional; 

5.26.1.2. recommendation of any progress or final payment by the Design Professional; 

5.26.1.3. the issuance of a certificate of Semi-final acceptance or any payment by the City to the 

Contractor under the Contract Documents; 

5.26.1.4. use or occupancy of the Work, Project, or Site, or any part thereof, by the City; 

5.26.1.5. any acceptance by the City or any failure to do so; 

5.26.1.6. any review and approval of a Shop Drawing or Sample submittal or the issuance of a notice of 

acceptance by the Design Professional; 

5.26.1.7. any inspection, test, or approval by others; or 

5.26.1.8. any correction of defective Work by the City. 

 

5.27. Indemnification; and Covenant Not To Sue. 

5.27.1. To the fullest extent permitted by law, the Contractor shall assume the defense of, indemnify and hold harmless 

the City, the Design Professional, the Design Professional's consultants, and agents and employees of any of them, from and 

against claims, suits, causes of action, demands, liabilities, damages, losses, and expenses, including, but not limited, to 

attorneys’ fees, arising out of or resulting from performance of the Work, provided that such claim, damage, loss, or expense is 

attributable to bodily injury, sickness, disease, or death, or to injury to or destruction of tangible property (other than the Work 

itself) including loss of use resulting therefrom, caused in whole or in part by alleged negligent acts or omissions of the 

Contractor, a Subcontractor, anyone directly or indirectly employed by them, or anyone for whose acts they may be liable, 

regardless of whether or not such claim, damage, loss, or expense is caused in part by a party indemnified hereunder.  Such 

obligation shall not be construed to negate, abridge, or reduce other rights or obligations of indemnity which would otherwise 

exist as to a party or person described in this paragraph. 

5.27.2. In claims against any person or entity indemnified under the foregoing paragraph by an employee of the 

Contractor, a Subcontractor, anyone directly or indirectly employed by them or anyone for whose acts they may be liable, the 

indemnification obligation under the foregoing paragraph shall not be limited by a limitation on the amount or type of damages, 

compensation or benefits payable by or for the Contractor or a Subcontractor under Workers’ Compensation laws, disability 

benefit acts or other employee benefit acts. 

5.27.3. The obligations of the Contractor in this Article shall not extend to the liability of the Design Professional, the 

Design Professional's consultants, and agents or employees of any of them arising out of (1) the preparation of maps, Plans, 

opinions, reports, surveys, Change Orders, designs, or Specifications, or (2) directions or instructions given by the Design 

Professional, the Design Professional's consultants and agents or employees of any of them, provided such instructions or 

directions are the primary cause of the injury or damage. 

5.27.4. The Contractor, or any successor, assign, or subrogee of the Contractor agrees not to bring any civil suit, 

action, or other proceeding in law, equity or arbitration against the Design Professional, or the officers, employees, agents, or 
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consultants of the Design Professional, for the enforcement of any action which the Contractor may have arising out of or in 

any manner connected with the Work.  The Contractor shall assure that this covenant not to sue is contained in all subcontracts 

and sub-subcontracts of every tier and shall assure its enforcement.  The Design Professional, its officers, employees, agents, 

and consultants are intended third-party beneficiaries of this covenant not to sue, and are entitled to enforce this covenant in law 

or equity. 

 

5.28. Survival of Obligations.   

5.28.1 All representations, indemnifications, warranties, and guarantees made in, required by or given in accordance 

with the Contract Documents, as well as all continuing obligations indicated in the Contract Documents, will survive final 

payment, completion and acceptance of the Work and termination or completion of the Contract. 

 

ARTICLE 6 

SUBCONTRACTORS 

6.1 Use of Subcontractors.   

The Contractor shall use the Subcontractors named in the Contractor's Bid.  The Contractor shall not award any work to any 

Subcontractor without prior written approval of the CONTRACTING DEPARTMENT (AS STATED ON THE FIRST PAGE 

OF THE AGREEMENT).  The Contractor shall not award any work to any subcontractor without prior written approval of 

CONTRACTING DEPARTMENT (AS STATED ON THE FIRST PAGE OF THE AGREEMENT), which approval will not be 

given until the Contractor submits a written approval statement concerning the proposed award to the subcontractor, which 

statement shall contain such information as CONTRACTING DEPARTMENT (AS STATED ON THE FIRST PAGE OF THE 

AGREEMENT) may require.  All subcontracts subject to Mass. General laws, Chapter 149, Sections 44A-J, shall comply with 

the filed sub-bid requirements of that statute.  The Contractor shall be as fully responsible for the acts and omissions of his 

subcontractors, and of persons either directly or indirectly employed by them, as he is for the acts and omissions of persons 

directly employed by him.  The Contractor shall cause appropriate provisions to be inserted in all subcontractors relative to the 

work to bind subcontractors to the Contractor by the Terms of the General Conditions and other contract documents insofar as 

applicable to the work of subcontractors and to give the Contractor the same power as regards terminating any subcontract that 

CONTRACTING DEPARTMENT (AS STATED ON THE FIRST PAGE OF THE AGREEMENT) may exercise over the 

Contractor under any provision of the contract documents. Nothing contained in this contract shall create any contractual relation 

between any subcontractor and CONTRACTING DEPARTMENT (AS STATED ON THE FIRST PAGE OF THE 

AGREEMENT). 

 

 

6.2 Substitution of Subcontractors.    

6.2.1 The Contractor shall not substitute another Subcontractor therefor without notice to the City and the City's 

prior written consent of such substitution. 

 

6.3 Names of Subcontractors.    

6.3.1 Upon execution of the Contract with the City, the Contractor shall provide in writing to the City, through the 

Design Professional, the names, addresses, telephone numbers, and fax numbers of all persons proposed for each principal 

portion of the Work.   

 

6.4. Objections to Subcontractors.    

6.4.1 The Contractor shall not use any Subcontractor against whom the City has a reasonable objection.  The 

Contractor shall not be required to contract with any person or entity against whom it has a reasonable objection. 

 

6.5. Form of the Subcontract.    

6.5.1  All Work performed by a Subcontractor shall be through an appropriate subcontract.  The form of subcontract 

shall be submitted to the City for its approval, which shall not be unreasonably withheld or delayed.   

 

6.6. Content of the Subcontract. 

6.6.1. In addition to all statutorily mandated provisions and provisions required elsewhere in the Contract Documents, 

each subcontract shall expressly provide that: 

6.6.1.1. Each subcontract agreement for a portion of the Work is assigned by the Contractor to the City 

provided that: 

6.6.1.1.1. the assignment is effective only after termination of the Contract by the City or the 

Contractor and only for those subcontract agreements which the City accepts by notifying the Subcontractor in 
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writing; and 

6.6.1.1.2. the assignment is subject to the prior rights of the surety, if any, obligated under bond 

relating to the Contract. 

6.6.1.2. Each Subcontractor is bound by the requirements of the Contract Documents for the express benefit of 

the City. 

6.6.1.3. Each Subcontractor shall assume toward the Contractor all the obligations that the Contractor 

assumes toward the City and the Design Professional, unless otherwise provided by law. 

 

 

ARTICLE 7 

PERFORMANCE AND PAYMENT BONDS 

7.1. Form of Bonds.   
7.1.1  The performance and labor and material or payment bonds shall be in the form required by the City, copies of 

which are included in the Project Manual.  The City reserves the right to reject any bond that does not conform to the City's 

requirements. 

 

7.2. Furnished by the Contractor.  (Reference:  M.G.L. c. 30, §39M(c);, M.G.L. c. 149, §29).   

7.2.1 The Contractor shall furnish a  performance bond and a labor and materials or payment bond, each with a 

surety company qualified to do business under the laws of the Commonwealth and satisfactory to the City and each in the sum 

of the Contract Sum, the premiums for which are to be paid by the Contractor and are included in the Contract Sum.  The bonds 

shall remain in effect until final payment is made.  The sum of the performance bond shall increase each time the Contract Sum 

is increased as a result of a Change Order. 

 

7.3. Submission to the City.    
7.3.1 The Contractor must submit the performance and a labor and materials or payment bonds to the City upon the 

Contractor’s execution of the Agreement. 

 

ARTICLE 8 

INSURANCE REQUIREMENTS 

8.1 Insurance Certificates. 

8.1.1 Prior to starting work on this project, the contractor shall deposit with the City, certificates from insurers clearly 

stating that the required insurance policies have been issued to the Contractor and will remain in effect during the time period 

required to complete this contract. ACCORD forms will not be accepted. The certificates must be in a form satisfactory to the 

City. The insurance shall include all major divisions of coverage, and shall be on a comprehensive general basis including: 

Premises and Operations (including X-C-U), Owners and Contractors Protective, Products and Completed Operations, Owned, 

Non-owned or Hired and/or Leased  Motor Vehicles. Such insurance shall be written for not less than any limits of liability, 

required by law or the following limits, whichever are greater. 

 

8.2 Minimum Coverages. The Contractor shall possess and maintain throughout the contract period/project, insurance in 

the kinds and amounts as stated in the Specification included in Appendix C of this Agreement. The Contractor may purchase 

and maintain excess liability insurance in the in the umbrella form in order to satisfy the limits of liability required for the 

insurance to be purchased and maintained in accordance with the required requirements set forth above (in addition to the 

umbrella limits required). Evidence of such excess liability shall be delivered to the City in the form of a certificate and the 

certificate indicating the policy numbers and limits of liability of all underlying insurance. 

 

8.3 Additional Insured.   The City shall be named as an additional insured on each certificate, and the certificate must have 

the endorsement of the insurance agency. 

 

8.4 Notice. Each certificate shall contain a notation that the insurer will give 30 days notice to the City prior to cancellation, 

change or non-renewal of policy.  

 

8.5      Carrier Rating. Insurance carriers MUST have an A.M. Best rating of "A" or better. 

8.6 Material Breach. Failure of the contractor to provide and continue in force such insurance shall be deemed a material 

breech of contract and shall operate as immediate termination thereof. 
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ARTICLE 9 

TESTS AND INSPECTIONS 

9.1. Access.    

9.1.1 The City, the Design Professional, and all other persons designated by the City shall have access to the Work 

at reasonable times for observing, inspecting, and testing.  The Contractor shall provide them with proper and safe conditions 

for such access and advise them of the Contractor's site safety procedures and programs so that they may comply therewith as 

applicable. 
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9.2. Tests and Inspections. 

9.2.1. The Contractor shall give the Design Professional timely notice of readiness of the Work for all required 

inspections, tests, or approvals and shall cooperate with inspection and testing personnel to facilitate required inspections or 

tests. 

9.2.2. Unless otherwise provided, the Contractor shall make arrangements for such tests, inspections, and approvals 

with an independent testing laboratory or entity acceptable to the City, or with the appropriate public authority and shall bear all 

related costs of tests, inspections, and approvals.  If the laws or regulations of any public body having jurisdiction require any 

Work or part thereof specifically to be inspected, tested, or approved by an employee or other representative of such public 

body, the Contractor shall assume full responsibility for arranging and obtaining such inspections, tests, or approvals, pay all 

costs in connection therewith and furnish the Design Professional with the required certificates of inspection, testing, or 

approval. 

9.2.3. The Contractor shall be responsible for arranging and obtaining and shall pay all costs in connection with any 

inspections, tests, or approvals required for the Design Professional's acceptance of materials or equipment to be incorporated 

into the Work, or of materials, mix designs, or equipment submitted for approval prior to the Contractor's purchase thereof for 

incorporation into the Work. 

9.2.4. If any Work that is to be inspected, tested, or approved is covered by the Contractor, Subcontractor, or 

Sub-subcontractor without the prior written consent of the Design Professional, it must be uncovered for observation, 

inspection, testing, or approval, if requested by the Design Professional.  The Contractor must recover the Work at its own 

expense. 

9.2.5. The Contractor shall not be relieved of obligations to perform the Work in accordance with the Contract 

Documents either by activities or duties of the Design Professional in the Design Professional's administration of the Contract 

or by tests, inspections, or approvals required or performed by persons other than the Contractor. 

 

ARTICLE 10 

UNCOVERING AND CORRECTING WORK 

10.1. Uncovering Work. 

10.1.1. If a portion of the Work is covered contrary to the Design Professional's request or to requirements specifically 

expressed in the Contract Documents, it must, if required in writing by the Design Professional, be uncovered for the Design 

Professional's observation and be replaced, both at the Contractor's expense and without change in the Contract Time. 

10.1.2. If a portion of the Work has been covered which the Design Professional has not specifically requested to 

observe prior to its being covered, the Design Professional may request to see such Work, and it shall be uncovered by the 

Contractor.  If it is found that such Work is in accordance with the Contract Documents, costs of uncovering and replacing 

shall, by appropriate Change Order, be charged to the City.  If it is found that such Work is defective or not in accordance with 

the Contract Documents, the Contractor shall pay all claims, costs, losses, and damages caused by, arising out of or resulting 

from such uncovering, exposure, observation, inspection, and testing and of satisfactory replacement of reconstruction 

(including, but not limited to, all costs of repair or replacement of work of others); and the City shall be entitled to an 

appropriate decrease in the Contract Sum.  The City may take such decrease by reducing the then current application for 

payment accordingly or subsequent applications, if necessary, until the decrease is paid in full.   

 

10.2. Correcting Work. 
10.2.1. The Contractor shall promptly correct Work rejected by the Design Professional or failing to conform to the 

requirements of the Contract Documents, whether observed before or after Semi-final acceptance and whether or not fabricated, 

installed, or completed.  The Contractor shall bear all costs of correcting such rejected Work including additional testing and 

inspections and  

compensation for the Design Professional's services and expenses made necessary thereby and any cost, loss, or damages to the 

City resulting from such failure or defect. 

10.2.2. If, within one (1) year after the date of Semi-final acceptance of the Work or designated portion thereof, or after 

the date for commencement of warranties established in Article 15, or by terms of an applicable special warranty required by the 

Contract Documents, any of the Work is found to be not in accordance with the requirements of the Contract Documents, the 

Contractor shall correct it promptly after receipt of written notice from the City to do so, unless the City has previously given 

the Contractor a written acceptance of such condition.  This period of one (1) year shall be extended with respect to portions of 

Work first performed after Semi-final acceptance by the period of time between Semi-final acceptance and the actual 

performance of the Work.  This obligation to correct under this paragraph shall survive acceptance of the Work under the 

Contract and termination of the Contract.  The City shall give such notice promptly after discovery of the condition. 

10.2.3. The Contractor shall correct, remove, or replace portions of the Work that are not in accordance with the 

requirements of the Contract Documents and are neither corrected by the Contractor nor accepted by the City. 



 
 Approved 10/26/16 – Page 27 

10.2.4. If the Contractor fails within a reasonable time to correct nonconforming Work, or to remove and replace 

rejected Work, or fails to perform the Work in accordance with the Contract Documents, the City may correct it in accordance 

with the provisions herein.  If the Contractor does not proceed with correction, removal, or replacement of such nonconforming 

Work within seven (7) days from the date of written notice from the Design Professional, the City may correct it and store any 

salvageable materials or equipment at the Contractor's expense.  If the Contractor does not pay costs of any such removal and 

storage within ten (10) days after written notice, the City may upon ten (10) additional days’ written notice sell such materials 

and equipment at auction or at private sale and shall account for the proceeds thereof, after deducting costs and damages that 

should have been borne by the Contractor, including compensation for the Design Professional's services and expenses made 

necessary thereby.  If such proceeds of sale do not cover all the costs that the Contractor should have born, the Contract Sum 

shall be reduced by the deficiency.  If payments then or thereafter due the Contractor are not sufficient to cover such amount, 

the Contractor shall pay the difference to the City. 

10.2.5. The Contractor shall bear the cost of correcting destroyed or damaged construction, whether completed or 

partially completed, of the City or separate contractors caused by the Contractor's correction or removal of Work which is not 

in accordance with the requirements of the Contract Documents. 

10.2.6. Nothing contained in this paragraph shall be construed to establish a period of limitation with respect to other 

obligations that the Contractor might have under the Contract Documents.  Establishment of the time period of one (1) year as 

described in the above paragraph related only to the specific obligation of the Contractor to correct the Work and has no 

relationship to the time within which the obligation to comply with the Contract Documents may be sought to be enforced nor to 

the time within which proceedings may be commenced to establish the Contractor's liability with respect to the Contractor's 

obligations other than specifically to correct the Work. 

 

10.3. Acceptance of Nonconforming Work.    

10.3.1 If, instead of requiring correction or removal and replacement of defective or nonconforming Work, the City 

prefers to accept Work which is not in accordance with the requirements of the Contract Documents, the City may do so instead 

of requiring its removal and correction, in which case the Contractor shall pay all claims, costs, losses, and damages 

attributable to the City’s evaluation of and determination to accept such defective or non-conforming Work.  The Contract Sum 

will be reduced as appropriate.  Such adjustment shall be effected whether or not final payment has been made. 

 

ARTICLE 11 

CHANGES IN THE WORK 

11.1. In General. 

11.1.1. The Contract Sum constitutes the total compensation (subject to authorized adjustments) payable to the 

Contractor for performing the Work.  All duties, responsibilities and obligations assigned to or undertaken by the Contractor 

shall be at the Contractor's expense without any change in the Contract Sum. 

11.1.2. Without invalidating the Contract and without notice to any surety, the City may, at any time or from time to 

time, order additions to, deletions from, or revisions in the Work.  Such additions, deletions, or revisions will be authorized by a 

Change Order, a Modification or a Construction Change Directive.  Upon receipt of any such document, the Contractor shall 

promptly proceed with the Work involved that will be performed under the applicable conditions of the Contract Documents 

(except as otherwise specifically provided). 

11.1.3. The Contractor shall not be entitled to an increase in the Contract Sum or an extension of the Contract Time 

with respect to any Work performed that is not required by the Contract Documents as amended, modified, or supplemented, 

except as otherwise provided herein. 

 

11.2. Change Orders. 

11.2.1. (Reference:   M.G.L. c. 30, §39I;).  The Contractor shall perform all the Work required by this Contract in 

conformity with the Plans and Specifications contained herein.  No willful and substantial deviation from said Plans and 

Specifications shall be made unless authorized in writing by the City and the Design Professional in charge of the Work who is 

duly authorized by the City to approve such deviations.  In order to avoid delays in the prosecution of the Work required by such 

Contract, such deviation from the Plans or Specifications may be authorized by a written order of the City or the Design 

Professional so authorized to approve such deviation.  Within thirty (30) days thereafter, such written order shall be confirmed 

by a certificate of the City, using AIA Document G701 (or its equivalent), stating:  (1) If such deviation involves any 

substitution or elimination of materials, fixtures or equipment, the reasons why such materials, fixtures, or equipment were 

included in the first instance and the reasons for substitution or elimination, and, if the deviation is of any other nature, the 

reasons for such deviation, giving justification therefor; (2) that the specified deviation does not materially injure the Project as a 

whole; (3) that either the work substituted for the Work specified is of the same cost and quality, or that an equitable adjustment 

has been agreed upon between the City and the Contractor and the amount in dollars of said adjustment; and (4) that the 
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deviation is in the best interest of the City.  The Change Order shall also indicate whether or not the date of semi-final 

acceptance has been extended.   The equitable adjustment in price shall be determined by the unit prices, if any, in the General 

Contractor’s bid; otherwise, it shall be a number which is agreed to by both parties as a fair adjustment and which can be 

itemized and substantiated to the reasonable satisfaction of the Contracting Authority.  Where increases and decreases to the 

Contract Sum are included in one Change Order, the negotiated allowance for overhead and profit shall be calculated on the 

basis of the net increase, if any. 

 

11.3. Construction Change Directive. 

11.3.1. A Construction Change Directive shall be used in the absence of total agreement on the terms of a Change 

Order. 

11.3.2. Upon request of the City or the Design Professional, the Contractor shall without cost to the City submit to 

the Design Professional in such form as the Design Professional may require, an accurate written estimate of the cost of any 

proposed extra work or change.  The estimate shall indicate the quantity and unit cost of each item of materials, and the number 

of hours of work and hourly rate for each class of labor, as well as the description and amounts of all other costs chargeable 

under the terms of this Article.  Unit labor costs for the installation of each item of materials shall be shown if required by the 

Design Professional.  If required by the Design Professional, in order to establish the exact cost of new Work added or of 

previously required Work omitted, the Contractor shall obtain and furnish to the Design Professional bona fide proposals from 

recognized Suppliers for furnishing any material included in such Work.  Such estimates shall be furnished promptly so as to 

occasion no delay in the Work, and shall be furnished at the Contractor's expense. 

11.3.3. The Contractor shall state in the estimate any extension of time required for the completion of the Work if the 

change or extra Work is ordered.  The Contractor shall document, through a critical path analysis, or some other clearly 

delineated explanation, how the proposed change affects other aspects of the Work, and why it would require an extension of 

time.  The Contractor shall promptly revise and resubmit such estimate if the Design Professional determines that it is not in 

compliance with the requirements of this Article, or that it contains errors of fact or mathematical errors. 

11.3.4. If the Construction Change Directive provides for an adjustment to the Contract Sum, the adjustment shall be 

based on one of the following methods, as selected by the City, selection of which does not require the consent of the 

Contractor: 

11.3.4.1.  by unit prices stated in the Contract Documents or otherwise mutually agreed upon; or 

11.3.4.2.  by Cost and Percentages estimated by the Contractor as provided herein and accepted by the City, 

whereupon the Contractor's estimate shall become a fixed price which shall not be changed by any variation in the 

actual cost of executing the Work covered by the change; or 

11.3.4.3.  by actual Cost determined after the Work covered by the change is completed, plus Percentage; or 

11.3.4.4.  by submission to arbitration or a court, which shall determine the fair value of the Work covered by 

the change. 

11.3.5.  “Cost” shall mean the estimated or actual net increase or decrease in cost to the Contractor, Subcontractor, or 

Sub-subcontractor for performing the Work covered by the change, including actual payments for materials, equipment rentals, 

expendable items, wages, and associated benefits to the workers and to supervisors employed full time at the Site, insurance, 

bonds, and other provable direct costs, but not including any administrative, accounting or expediting costs, or other indirect or 

overhead costs, or any wages or benefits of supervisory personnel not assigned full time to the Site, or any amount for profit or 

fee to the Contractor, Subcontractor, or Sub-subcontractor. 

11.3.6. “Percentage” shall mean an allowance to be added to or subtracted from the Cost in lieu of overhead and profit 

and of any other expense that is not included in the Cost of the Work covered by the change, as defined above.  Percentage for a 

Sub-subcontractor shall be 8% of any net increase or decrease of Cost of any Work performed by the Sub-subcontractor’s own 

forces plus 4% of any net increase or decrease in Cost of any Work performed for the Sub-subcontractor by lower tier 

Sub-subcontractors.  Percentage for a Subcontractor shall be 12% of any net increase or decrease of Cost of any Work performed 

by the Subcontractor’s own forces plus 4% of the Cost of Work performed by Sub-subcontractors.  Percentage for the 

Contractor shall be 15% of any net increase or decrease of Cost of any Work performed by the Contractor's own forces plus 

5% of any net increase or decrease in the Cost for all other Work covered by the change.  When the Contractor is also 

performing Work as a Subcontractor or Sub-subcontractor, the Contractor shall only be entitled to a total of no more than 15% 

of any net increase or decrease of Cost of any Work. 

11.3.7. When in the reasonable judgment of the Design Professional a series of Construction Change Directives or 

Change Orders effect a single change, Percentage shall be calculated on the cumulative net increase or decrease in Cost, if any. 

 11.3.8. If unit prices are stated in the Contract Documents or are subsequently agreed upon, and if quantities originally 

contemplated are so changed in a Proposed Change Order or Construction Change Directive that the application of such unit 

prices to quantities of Work proposed will cause substantial inequity to the City or the Contractor, the applicable unit prices 

shall be equitably adjusted.  Wherever the estimated quantities of work to be done and materials to be furnished under this 
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contract are shown in any of the documents including the proposal, they are given for use in comparing bids and the right is 

especially reserved herein otherwise specifically limited, to increase or diminish them as may be deemed reasonably necessary 

or desirable by CONTRACTING DEPARTMENT (AS STATED ON THE FIRST PAGE OF THE AGREEMENT) to complete 

the work contemplated by the contract, nor shall any such increases or diminution shall in no way violate this contract, nor shall 

any such increase or diminution give cause for claims or liability for damages. 

11.3.9. If the City elects to determine the Cost of the Work as provided in method (11.3.4.1) using unit prices stated in 

the Contract Documents or subsequently agreed upon, the unit prices shall be subject to the prior paragraph.  Notwithstanding 

the inclusion of unit prices in the Contract Documents, it shall be the City's option to require the Cost of any given change to be 

determined by one of the other methods stated in 11.3.4.  If the City elected to determine the Cost of the change by unit prices 

and the nature of the work is such that its extent cannot readily be measured after the completion of such work or any subsequent 

Work, the Contractor shall keep daily records, available at all times to the Design Professional for inspection, of the actual 

quantities of such Work put in place, and delivery receipts or other adequate evidence, acceptable to the Design Professional, 

indicating the quantities of materials delivered to the Site for use in such unit price Work, and distinguishing such from other 

similar material delivered for use in Work include in the base Contract Sum.  If so required by the Design Professional, 

materials for use in unit price Work shall be stored apart from all other materials on the Project. 

11.3.10. If the City elects to determine the Cost of the Work as provided in methods 11.3.4.3. or 11.3.4.4. or if the 

method of determining the Cost has not been established before the Work is begun, the Contractor shall keep detailed daily 

records of labor and material costs applicable to the Work. 

11.3.11. Upon receipt of a Construction Change Directive, the Contractor shall promptly proceed with the change in 

the Work involved and advise the Design Professional in writing of the Contractor's agreement or disagreement with the 

method, if any, provided in the Construction Change Directive for determining the proposed adjustment in the Contract Time. 

11.3.12. A Construction Change Directive signed by the Contractor indicates the agreement of the Contractor 

therewith, including adjustment in the Contract Sum and Contract Time or the method for determining them. Such agreement 

shall be effective immediately and shall be recorded as a Change Order. 

11.3.13. If the Design Professional and the Contractor do not agree with the adjustment in the Contract Time or the 

method for determining it, the adjustment or the method shall be referred to the Design Professional for determination. 

 

11.4. Minor Changes in the Work. 
11.4.1. The Design Professional has the authority to order minor changes in the Work.  “Minor changes” as used in this 

paragraph mean changes which are so insignificant as to not affect the Contract Sum or the Contract Time and which are not 

inconsistent with the intent of the Contract Documents.  Any minor change  shall be committed to a written order which shall be 

binding on both the City and the Contractor and which shall be promptly carried out by the Contractor.   

 

11.5. Certificate of Appropriations.   (Reference:   M.G.L. c. 44, §31C;).  This Contract shall not be deemed to have been 

made until the City's auditor has certified thereon that an appropriation in the amount of this Contract is available therefor and 

that an officer or agent of the City has been authorized to execute said Contract and approve all requisitions and change orders.  

No order to the Contractor for a change in or addition to the Work, whether in the form of a drawing, plan, detail or any other 

written instruction, unless it is an order which the Contractor is willing to perform without any increase to the Contract price, 

shall be deemed to be given until the auditor has certified thereon that an appropriation in the amount of such order is available 

therefore; but such certificate shall not be construed as an admission by the City of its liability to pay for such work.  The 

certificate of the auditor that an appropriation in the amount of this Contract or in the amount of such order is available shall bar 

any defense by the City on the grounds of insufficient appropriation. 

 

ARTICLE 12 

CHANGE IN THE CONTRACT TIME 

12.1. Date of Commencement.   

12.1.1 The date of commencement of the Work is the date established in the Notice to Proceed. The date shall not be 

postponed by the failure to act of the Contractor or persons or entities for whom the Contractor is responsible. 

 

12.2. Progress and Completion. 

12.2.1. Time is of the essence; all time limits stated in the Contract Documents are of the essence of the Contract. By 

executing the Agreement, the Contractor confirms that the Contract Time is a reasonable period for performing the Work.   

12.2.2. The Contractor shall proceed expeditiously with adequate forces and shall achieve Semi-final acceptance 

within the Contract Time. 

12.2.3. At least ten (10) working days after the Notice to Proceed or twenty (20) working days before the first 

application for payment, the Contractor shall submit to the Design Professional a progress schedule showing for each class of 
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Work included in the schedule of values, the percentage of completion to be obtained and the total dollar value of Work to be 

completed as of the first of each month until Semi-final acceptance.  All calculations shall be on the basis of Work in place, but 

may include, at the Design Professional’s discretion, the value of materials delivered but not in place. 

12.2.4. The progress schedule shall be based on an orderly progression of the Work, allowing adequate time for each 

operation (including adequate time for submission and review of submittals), and leading to a reasonable certainty of Semi-final 

acceptance by the date established in the Agreement.  The progress schedule will be reviewed by the Design Professional for 

compliance with the requirements of this Article and will be accepted by the Design Professional or returned to the Contractor 

for revision and resubmittal.  Unless specifically required by law, no payment under this Contract shall be due until the progress 

schedule has been approved by the Design Professional.  The Design Professional's review of the progress schedule shall not 

impose any duty on the Design Professional or the City with respect to the timing, planning, scheduling, or execution of the 

Work.  In particular, if the Contractor proposes a progress schedule indicating a date of Semi-final acceptance which is earlier 

than the Contract Time, the Contractor shall not be entitled to additional payment or compensation of any kind if, for any 

reason, the full Contract Time is required to achieve Semi-final acceptance of the Work. 

12.2.5. If in any Application for Payment, the total value of the completed Work in place, as certified by the Design 

Professional, is less than 90% of the total value of the Work in place estimated in the progress schedule, the City may, at the 

City's option, require the Contractor to accelerate the progress of the Work without cost to the City by increasing the 

workforce or hours or Work or by other reasonable means approved by the Design Professional. 

12.2.6. If each of three successive applications, as certified by the Design Professional, indicate that the actual Work 

completed is less than 90% of the values estimated in the progress schedule to be completed by the respective dates, the City 

may at the City's option, treat the Contractor's delinquency as a default justifying the action permitted under Article 18. 

12.2.7. If the Design Professional has determined that the Contractor should be permitted to extend the time for 

completion as provided below, the calendar dates in the progress schedule shall be adjusted accordingly to retain their same 

relationship to the adjusted date of Semi-final acceptance, and the dollar value of the Work to be completed as of the first of each 

month shall be adjusted pro rata. 

12.2.8. If the Contractor fails to submit any application for payment in any month, the Design Professional shall, for 

the purpose of this evaluation of progress, certify separately to the actual value of the Work in place completed as of the first of 

the month to the best of the Design Professional's knowledge. 

12.2.9. Nothing herein shall limit the City's right to liquidated or other damages for delays by the Contractor or to any 

other remedy which the City may be entitled or may possess under other provisions of the Contract Documents or by law. 

 

12.3. Delays and Extensions of Time. 

12.3.1. If the Contractor is delayed at any time in the progress of the Work by an act or neglect of the City or the 

Design Professional, or of an employee of either, or of a separate contractor employed by the City, or by changes ordered in the 

Work, or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties, or other causes (except weather) beyond the 

Contractor's control, or by delay authorized by the City, or by other causes which the Design Professional determines may 

justify delay, then the Contract Time shall be extended by Change Order or Construction Change Directive for such reasonable 

time as the Design Professional may determine.   

12.3.2. Claims relating to time shall be made in accordance with applicable provisions of Article 16. 

12.3.3. No claim for extension of time shall be allowed on account of failure of the Design Professional to furnish 

Plans, Specifications or instructions or to return Shop Drawings or Samples until fifteen (15) days after receipt by the Design 

Professional by registered or certified mail of written demand for such instructions, Plans, Specifications, or Samples, and then 

not unless such claim is reasonable. 

12.3.4. No extensions of time shall be granted because of seasonal or abnormal variations in temperature, humidity or 

precipitation, which conditions shall be wholly at the risk of the Contractor, whether occurring within the time originally 

scheduled for completion or within the period of any extension granted.  There shall be no increase in the Contract Sum on 

account of any additional costs of operations or conditions resulting therefrom. 

12.3.5. The Contractor hereby agrees that the Contractor shall have no claim for damages of any kind against the 

City or the Design Professional on account of any delay in the commencement of the Work and/or any hindrance, delay, or 

suspension of any portion of the Work, whether such delay is caused by the City, the Design Professional, or otherwise, except 

as and to the extent expressly provided under M.G.L. c. 30, §39O, in the case of written orders by the City.  The Contractor 

acknowledges that the Contractor's sole remedy for any such delay and/or suspension will be an extension of time as provided 

in this Article. 

12.3.6. (Reference:  M.G.L. c. 30, §39O;).  (a)  The City may order the Contractor in  

writing to suspend, delay, or interrupt all or any part of the Work for such period of time as it may determine to be appropriate 

for the convenience of the City, provided however that if there is a suspension, delay, or interruption for fifteen (15) days or 

more due to a failure of the City to act within the time specified in this Contract, the City shall make an adjustment in the 
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Contract prices for any increase in the cost of performance of this Contract under this provision for any suspension, delay, 

interruption, or failure to act to the extent that such is due to any cause for which this Contract provides for an equitable 

adjustment of the Contract price under any other Contract provisions. 

(b)  The Contractor must submit the amount of a claim under provision (a) to the City in writing as soon as practicable 

after the end of the suspension, delay, interruption, or failure to act and, in any event, not later than the date of final payment 

under this Contract and, except for costs due to a suspension order, the City shall not approve any costs in the claim incurred 

more than twenty (20) days before the Contractor notified the City in writing of the act or a failure to act involved in the Claim. 

In the event a suspension, delay, interruption, or failure to act of the City increases the cost of performance to any 

Subcontractor, that Subcontractor shall have the same rights against the Contractor for payment for an increase in the cost of its 

performance as provisions (a) and (b) give the Contractor against the City, but nothing in provisions (a) and (b) shall in any 

way change, modify, or alter any other rights which the Contractor or the Subcontractor may have against each other. 

 

12.4. Liquidated Damages. 

12.4.1. If the Contractor shall fail to achieve Semi-final acceptance within the Contract Time, it shall be liable to pay 

the City the daily amount specified in the Agreement, not as a penalty, but as a fixed and agreed upon damages for breach of 

contract.  The said amount is fixed and agreed upon because of the difficulty of ascertaining the City's actual damages.  It is 

mutually understood that the said amount is a reasonable approximation or estimate thereof as of the date of the Agreement.  The 

City may elect to withhold said amount from periodic or final payments due to the Contractor, in addition to retainage and 

other back charges. 

 

12.5. Changes in the Contract Time. 
12.5.1. In Writing.  The Contract Time may only be changed by a Change Order or a Modification.  Any claim for an 

adjustment of the Contract Time shall be based on a written notice delivered to the party making the claim to the other party and 

to the Design Professional promptly (but in no event later that seven (7) days) after the occurrence of the event giving rise to the 

claim and stating the general nature of the claim.  Notice of the extent of the claim with supporting data shall be delivered within 

thirty (30) days after such occurrence  and shall be accompanied by the claimant’s written statement that the adjustment claimed 

is the entire adjustment to which the claimant has reason to believe it is entitled as a result of the occurrence of said event.  All 

claims for adjustment in the Contract Time shall be determined by the Design Professional in accordance with Article 16.  No 

claim for an adjustment in the Contract Time will be valid if not submitted in accordance with the requirements of this 

paragraph. 

12.5.2. Early Completion.  The Contract Time shall not be changed due to a delay in the Contractor's early 

completion date. 

 

ARTICLE 13 

PAYMENTS 

13.1. Schedule of Values. 

13.1.1. The Contractor shall submit to the Design Professional a schedule of values which shall subdivide the Work 

into its component parts and shall include quantities, direct craft labor worker hours, labor cost and material/equipment cost.  

Labor cost shall include an appropriate amount of construction equipment costs, supplemental costs, administrative expenses, 

contingencies, and profit.  The Contractor shall prepare the schedule of values in such form and supported by such data to 

substantiate its accuracy as the Design Professional may require and shall be revised if later found by the Design Professional 

to be inaccurate.  This schedule, unless objected to by the Design Professional, shall be used as a basis for reviewing the 

Contractor's applications for payment. 

 

13.2. Content and Submission of Applications for Payment. 
13.2.1. At least ten (10) days before the date established for each progress payment, the Contractor shall submit to the 

Design Professional six (6) copies of an itemized application for payment for Work completed in accordance with the schedule 

of values.  Such application shall be in a form or format established or approved by the Design Professional and shall be 

supported by documentation substantiating the Contractor's right to payment. 

13.2.2. When Construction Change Directives have set forth an adjustment to the Contract Sum but have not yet been 

included in Change Orders, the value established by the City may be included in the application. 

13.2.3. Applications covering Work of Subcontractors or Suppliers shall not include requests for payments of amounts 

the Contractor does not intend to pay to a Subcontractor or Supplier because of a dispute or other reason.  The Contractor shall 

not be paid for any Work performed by a Subcontractor unless and until the City receives for that Subcontractor a certificate of 

insurance that conforms to the requirements of the Contract Documents . 

13.2.4. Unless otherwise provided in the Contract Documents, payments shall be made on account of materials and 
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equipment delivered and suitably stored at the Site for subsequent incorporation in the Work.  If approved in advance by the 

City, payment may similarly be made for materials and equipment suitably stored off the Site at a location agreed upon in 

writing.  Payment for materials and equipment stored on or off the Site shall be conditioned upon the application for payment 

being accompanied by a bill of sale, an invoice, or other documentation warranting that the City has received the materials and 

equipment free and clear of all liens, claims, security interests, or encumbrances, hereinafter collectively referred to as “liens,” 

and evidence that the materials and equipment are covered by appropriate insurance and other arrangements to protect the City’s 

interest therein.   

13.2.5. Each application for payment or periodic estimate requesting payment shall be accompanied by, at the City's 

option, a certificate from each Subcontractor stating that the Subcontractor has been paid all amounts due the Subcontractor on 

the basis of the previous periodic payment to the Contractor, or else stating the amount not so paid and the reason for the 

discrepancy.  In the event of any such discrepancy, the Contractor shall furnish the Contractor's own written explanation to 

the City through the Design Professional.  Such waiver or certificate shall be in a form acceptable to the City. 

 

13.3. False Applications for Payment. 

13.3.1. (Reference:  M.G.L. c. 266, §§67B).  Any person who makes or presents to any claim upon or against any 

employee or department of the City, knowing such claim to be false, fictitious, or fraudulent shall be punished by a fine or not 

ore than ten thousand dollars ($10,000) or by imprisonment in the state prison for not more than five (5) years, or in the house of 

correction for not more than two and one-half years, or both. 

 

13.4. Review of Applications for Payment. 
13.4.1. The Design Professional shall review each application for payment and will reject any application that (1) is not 

accompanied by the required documentation or (2) contains errors, mathematical or otherwise. 

13.4.2. Within five (5) business days after receipt of an application for payment, the Design Professional will either (1) 

return the application to the Contractor  with a written explanation as to why it was rejected or (2) issue to the City a certificate 

for payment, with a copy to the Contractor, for such amount as the Design Professional determines is properly due.  In the 

event an application is returned to the Contractor, the date of receipt of the application shall be the date of receipt of the 

corrected application. 

13.4.3. The Design Professional or the City may make changes to any application submitted by the Contractor. 

13.4.4. By recommending any payment, the Design Professional will not thereby be deemed to have represented that: 

(1) exhaustive or continuous on-site inspections have been made to check the quality or the quantity of the Work beyond the 

responsibilities specifically assigned to the Design Professional in the Contract Documents or (2) that there may not be other 

matters or issues between the parties that might entitle the Contractor to be paid additionally by the City or entitle the City to 

withhold payment to the Contractor.  The Design Professional's approval of the application for payment and the accompanying 

documentation shall indicate that to the best of the Design Professional's knowledge, information, and belief, the Work has 

progressed to the point indicated by the Contractor, and that the quality of the Work is in accordance with the Contract 

Documents, subject to an evaluation of the Work as a functioning whole prior to or upon Semi-final acceptance, the results of 

any subsequent tests specified in the Contract Documents, final determination of quantities and classifications for unit price 

work and any other qualifications so stated. 

13.4.5. The Design Professional's recommendation of any payment shall not mean that the Design Professional is 

responsible for the Contractor's means, methods, techniques, sequences, or procedures of construction, or the safety precautions 

and programs incident thereto, or for any failure of the Contractor to comply with laws and regulations applicable to the 

furnishing or performance of Work, of for any failure of the Contractor to perform or furnish Work in accordance with the 

Contract Documents. 

13.4.6. No certificate given or payment made shall be evidence of the performance of this Contract, either wholly or in 

part and no payment, whether made upon the final certificate or otherwise, shall be construed as an acceptance of defective work 

or materials. 

 

13.5. Decisions to Withhold Certification. 

13.5.1. The Design Professional may refuse to recommend the whole or any part of any payment if, in the Design 

Professional's opinion, it would be incorrect to make the representations to the City referred to above. 

13.5.2. If the Contractor and the Design Professional cannot agree on a revised amount, the Design Professional will 

promptly approve a certificate for payment for the amount for which the Design Professional is able to make such 

representations to the City.  The Design Professional may also decide not to certify payment or, because of subsequently 

discovered evidence or subsequent observations, may nullify the whole or a part of a certificate for payment previously issued, 

to such extent as may be necessary in the Design Professional's opinion to protect the City from loss because of: 

13.5.2.1. defective Work not remedied; 
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13.5.2.2. third party claims filed or reasonable evidence indicating probable filing of such claims; 

13.5.2.3. failure of the Contractor to make payments properly to Subcontractors or for labor, materials 

or equipment; 

13.5.2.4. reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract 

Sum; 

13.5.2.5. damage to the City or another contractor; 

13.5.2.6. reasonable evidence that the Work will not be completed within the Contract Time, and that 

retainage currently held by the City would not be adequate to cover actual or liquidated damage for the anticipated 

delay; 

13.5.2.7. persistent failure to carry out the Work in accordance with the Contract Documents; or 

13.5.2.8. failure of mechanical trade or electrical trade subcontractors to comply with mandatory 

requirements for maintaining record drawings.  The Contractor shall check record drawings each month.  Written 

confirmation  that the record drawings are current will be required by the Design Professional before approval of the 

Contractor's monthly payment requisition. 

13.5.3. When the above reasons for withholding certification are removed, certification will be made for amounts 

previously withheld. 

 

13.6. Progress Payments. 
13.6.1. After the Design Professional has issued a certificate for payment, the City shall make payment in the manner 

and within the time provided in the Contract Documents. 

13.6.2. (Reference:   M.G.L. c. 30, §39G, 39K;).  In the case of Contracts for the construction, reconstruction, alteration, 

remodeling, repair or demolition of any public building when the amount is more than two thousand dollars, the following 

paragraph applies: Within fifteen days (30 days in the case of the commonwealth, including local housing authorities) after 

receipt from the contractor, at the place designated by the awarding authority if such a place is so designated, of a periodic 

estimate requesting payment of the amount due for the preceding month, the awarding authority will make a periodic payment to 

the contractor for the work performed during the preceding month and for the materials not incorporated in the work but 

delivered and suitably stored at the site (or at some location agreed upon in writing) to which the contractor has title or to which 

a subcontractor has title and has authorized the contractor to transfer title to the awarding authority, upon certification by the 

contractor that he is the lawful owner and that the materials are free from all encumbrances, but less (1) a retention based on its 

estimate of the fair value of its claims against the contractor and less (2) a retention for direct payments to subcontractors based 

on demands for same in accordance with the provisions of section thirty-nine F, and less (3) a retention not exceeding five per 

cent of the approved amount of the periodic payment. After the receipt of a periodic estimate requesting final payment and 

within sixty-five days after (a) the contractor fully completes the work or substantially completes the work so that the value of 

the work remaining to be done is, in the estimate of the awarding authority, less than one per cent of the original contract price, 

or (b) the contractor substantially completes the work and the awarding authority takes possession for occupancy, whichever 

occurs first, the awarding authority shall pay the contractor the entire balance due on the contract less (1) a retention based on its 

estimate of the fair value of its claims against the contractor and of the cost of completing the incomplete and unsatisfactory 

items of work and less (2) a retention for direct payments to subcontractors based on demands for same in accordance with the 

provisions of section thirty-nine F, or based on the record of payments by the contractor to the subcontractors under this contract 

if such record of payment indicates that the contractor has not paid subcontractors as provided in section thirty-nine F. If the 

awarding authority fails to make payment as herein provided, there shall be added to each such payment daily interest at the rate 

of three percentage points above the rediscount rate than charged by the Federal Reserve Bank of Boston commencing on the 

first day after said payment is due and continuing until the payment is delivered or mailed to the contractor; provided, that no 

interest shall be due, in any event, on the amount due on a periodic estimate for final payment until fifteen days (twenty-four 

days in the case of the commonwealth) after receipt of such a periodic estimate from the contractor, at the place designated by 

the awarding authority if such a place is so designated. The contractor agrees to pay to each subcontractor a portion of any such 

interest paid in accordance with the amount due each subcontractor.  

For all other construction contracts, progress payments are governed by chapter 30, §39G, and as follows: The City shall 

pay the amount due pursuant to any periodic, Semi-final acceptance or final estimate within thirty-five (35) days after receipt of 

written acceptance for such estimate from the Contractor.  In the case of periodic payments, the City may deduct from its 

payment a retention based on its estimate of the fair value of its claims against the Contractor, a retention for direct payments to 

Subcontractors based on demands for same in accordance with M.G.L. c. 30, §39F; and a retention to secure satisfactory 

performance of the contractual work, not exceeding five percent (5%) of the approved amount of any periodic payment, and the 

same right to retention shall apply to bonded Subcontractors entitled to direct payment under M.G.L. c. 30, §39F; provided, that 

a five percent (5%) value of all items that are planted in the ground shall be deducted from the periodic payments until final 

acceptance. 
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Retainage prior to Semi-final acceptance.  In all construction contracts, the City may hold back a retainage of up to five 

percent of each progress payment to ensure satisfactory completion of the work.  In addition, the City may withhold any amounts 

in dispute, including disputed change orders and direct payments owed to subcontractors pursuant to Chapter 30, §39F of the 

General Laws.   

Payment upon Semi-final acceptance.  In the case of contracts for construction, reconstruction, alteration, repair, 

remodeling, or demolition of a public building, where the amount is more than $2,000, Chapter 30, Section 39K, of the General 

Laws governs payment upon semi-final acceptance.  For all other contracts, Chapter 30, Section 39F of the General Laws 

governs payment upon semi-final acceptance.   

13.6.3. No periodic, Semi-final acceptance or final estimate or acceptance or payment thereof shall bar the Contractor 

from reserving all rights to dispute the quantity and amount of, or the failure of the City to approve a quantity and amount of, all 

or part of any Work item or extra Work item. 

 

13.7. Final Payment. 

13.7.1. After final inspection and after the Contractor has completed all the required corrections to the satisfaction of 

the Design Professional and the City and delivered in accordance with the Contract Documents all maintenance and operating 

instructions, schedules, guarantees, bonds, certificates, or other evidence of insurance, certificates of inspection, marked-up 

record documents, and all other documents called for in the Contract Documents, as well as any surplus materials requested by 

the City, the Contractor may make an application for final payment as provided below. 

13.7.2. (Reference:   M.G.L. c. 30, §39G;).  Within thirty (30) days after receipt by the City of a notice from the 

Contractor stating that all of the Work required by the Contract has been completed, the City shall prepare and forthwith send 

to the Contractor for acceptance a final estimate for the quantity and price of the Work done and all retainage on the Work less 

all payments made to date, unless the City's inspection shows that Work required by the Contract remains incomplete or 

unsatisfactory, or that documentation required by the Contract has not been completed.   

13.7.3. The making and acceptance of final payment will constitute a waiver of all claims by the Contractor against the 

City other than those previously made in writing and still unsettled. 

13.7.4. Interest.  If the City fails to pay the Contractor within the time periods mandated by statute, the City shall pay 

interest to the Contractor in accordance with Chapter 30, Sections 39G and 39K, whichever is applicable. 

 

13.8. Payments to Subcontractors. 

13.8.1. Neither the City nor the Design Professional shall have an obligation to pay or see to the payment of money to 

a Subcontractor, Sub-subcontractor, or Supplier except as may otherwise be required by law. 

13.8.2. (Reference:  M.G.L. c. 30, §39F;)  (1) Every contract awarded pursuant to sections forty-four A to L, inclusive, 

of chapter one hundred and forty-nine shall contain the following subparagraphs (a) through (i) and every contract awarded 

pursuant to section thirty-nine M of chapter thirty shall contain the following subparagraphs (a) through (h) and in each case 

those subparagraphs shall be binding between the general contractor and each subcontractor. 

 (a)  Forthwith after the Contractor receives payment on account of a periodic estimate, the Contractor shall 

pay to each Subcontractor the amount paid for the labor performed and the materials furnished by that Subcontractor, less any 

amount specified in any court proceedings barring such payment and also less any amount claimed due from the Subcontractor 

by the Contractor. 

(b) Not later than the sixty-fifth day after each Subcontractor substantially completes its Work in 

accordance with the Plans and Specifications, the entire balance due under the subcontract, less amounts retained by the 

City as the estimated cost of completing the incomplete and unsatisfactory items of Work, shall be due the 

Subcontractor; and the City shall pay that amount to the Contractor.  The Contractor shall forthwith pay to the 

Subcontractor the full amount received from the City less any amount specified in any court proceeding barring such 

payment and also less any amount claimed due from the Subcontractor by the Contractor. 

(c) Each payment made by the City to the Contractor pursuant to paragraphs (a) and (b) of M.G.L. c. 30, 

§39F(1);, for the labor performed and the materials furnished by a Subcontractor shall be made to the Contractor for the 

account of that Subcontractor; and the City shall take reasonable steps to compel the Contractor to make each such 

payment to each such Subcontractor.  If the City has received a demand for direct payment from a Subcontractor for any 

amount which has already been included in a payment to the Contractor or which is to be include in a payment to the 

Contractor for payment to the Subcontractor as provided in paragraphs (a) and (b) of M.G.L. c. 30, §39F(1), the City 

shall act upon the demand as provided in M.G.L. c. 30, §39F. 

(d) If, within seventy (70) days after the Subcontractor has substantially completed the subcontract Work, 

the Subcontractor has not received from the Contractor the balance due under the subcontract including any amount 

due for extra labor and materials furnished to the Contractor, less any amount retained by the City as the estimated cost 

of completing the incomplete and unsatisfactory items of Work, the Subcontractor may demand direct payment of that 
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balance from the City.  The demand shall be by a sworn statement delivered to or sent by certified mail to the City, and 

a copy shall be delivered to or sent by certified mail to the Contractor at the same time. The demand shall contain a 

detailed breakdown of the balance due under the subcontract and also a statement of the status of completion of the 

subcontract Work.  [The demand letter shall indicate the certified mail number assigned by the postal service or the date 

of delivery to the Contractor.]  Any demand made after semi-final acceptance of the subcontract Work shall be valid 

even if delivered or mailed prior to the seventieth day after the Subcontractor has substantially completed the 

subcontract Work.  Within ten (10) days after the Subcontractor has delivered or so mailed the demand to the City and 

delivered or so mailed a copy to the Contractor, the Contractor may reply to the demand.  The reply shall be by a 

sworn statement delivered to or sent by certified mail to the City, and a copy shall be delivered to or sent by certified 

mail to the Subcontractor at the same time.  The reply shall contain a detailed breakdown of the balance due under the 

subcontract, including any amount due for extra labor and materials furnished to the Contractor and of the amount due 

for each claim made by the Contractor against the Subcontractor. 

(e) Within fifteen (15) days after receipt of the demand by the City, but in no event prior to the seventieth 

day after semi-final acceptance of the subcontract Work, the City shall make direct payment to the Subcontractor of the 

balance due under the subcontract, including any amount due for extra labor and materials furnished to the Contractor, 

less any amount (i) retained by the City as the estimated cost of completing the incomplete or unsatisfactory items of 

Work, (ii) specified in any court proceedings barring such payment, or (iii) disputed by the Contractor in the sworn 

reply; provided that the City shall not deduct from a direct payment any amount as provided in part (iii) if the reply is 

not sworn to or for which the sworn reply does not contain the detailed breakdown required by the previous paragraph.  

The City shall make further direct payments to the Subcontractor forthwith after the removal of the basis for deductions 

from direct payments made as provided in parts (i) and (ii) of this paragraph. 

(f) The City shall forthwith deposit the amount deducted from a direct payment as provided in part (iii) of 

the previous paragraph in an interest-bearing joint account in the names of the Contractor and the Subcontractor in a 

bank in Massachusetts selected by the City or agreed upon by the Contractor and the Subcontractor and shall notify the 

Contractor and the Subcontractor of the date of the deposit and the bank receiving the deposit.  The bank shall pay the 

amount in the account, including accrued interest, as provided in an agreement between the Contractor and the 

Subcontractor or as determined by decree of a court of competent jurisdiction. 

(g) All direct payments and all deductions from demands for direct payments deposited in an 

interest-bearing account or accounts in a bank pursuant to the previous paragraph shall be made out of amounts payable 

to the Contractor at the time of receipt of a demand for direct payment from a Subcontractor and out of amounts which 

later become payable to the Contractor and in the order of receipt of such demands from Subcontractors.  All direct 

payments shall discharge the obligation of the City to the Contractor to the extent of such payment. 

(h) The City shall deduct from payments to a Contractor amounts that, together with the deposits in 

interest-bearing accounts pursuant to paragraph (f), are sufficient to satisfy all unpaid balances of demands for direct 

payment received from Subcontractors.  All such amounts shall be earmarked for such direct payments, and the 

Subcontractors shall have a right in such deductions prior to any claims against such amounts by creditors of the 

Contractor. 

(i) If the Subcontractor does not receive payment as provided in paragraph (a) or if the Contractor does 

not submit a periodic estimate for the value of the labor or materials performed or furnished by the Subcontractor and 

the Subcontractor does not receive payment for same when due less the deductions provided for in paragraph (a), the 

Subcontractor may demand direct payment by following the procedure in paragraph (d) and the Contractor may file a 

sworn reply as provided in that same paragraph.  A demand made after the first day of the month following that for 

which the Subcontractor performed or furnished the labor and materials for which the Subcontractor seeks payment shall 

be valid even if delivered or mailed prior to the time payment was due on a periodic estimate from the Contractor.  

Thereafter the City shall proceed as provided in paragraphs (e), (f), (g), and (h).  “Subcontractor” as used in this 

paragraph (1)(i) shall mean a person approved by the City in writing as a person performing labor or both performing 

labor and furnishing materials pursuant to a contract with the Contractor. 

(2) Any assignment by a Subcontractor of the rights under this section to a surety company furnishing a 

bond under the provisions of M.G.L. c. 149, §29; shall be invalid. The assignment and subrogation rights of the surety to 

amounts included in a demand for direct payment which are in the possession of the City or which are on deposit 

pursuant to paragraph (g) shall be subordinate to the rights of all Subcontractors who are entitled to be paid under this 

section and who have not been paid in full. 

(3) A Contractor or a Subcontractor shall enforce a claim to any portion of the amount of a demand for 

direct payment deposited as provided in herein by a petition in equity in the superior court against the other and the bank 

shall not be a necessary party.  A Subcontractor shall enforce a claim for direct payment or a right to require a deposit as 

provided in paragraph (f) by a petition in equity in the superior court against the City and the Contractor shall not be a 
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necessary party.  Upon motion of any party the court shall advance for speedy trial any petition filed as provided in this 

paragraph.  M.G.L. c. 231, §§59 and 59B shall apply to such petitions.  The court shall enter an interlocutory decree 

upon which execution shall issue for any part of a claim found due pursuant to §§59 and 59B and, upon motion of any 

party, shall advance for speedy trial the petition to collect the remainder of the claim.  Any party aggrieved by such 

interlocutory decree shall have the right to appeal therefrom as from a final decree.  The court shall not consolidate for 

trial the petition of any Subcontractor with the petition of one or more Subcontractors or the same general contract 

unless the court finds that a substantial portion of the evidence of the same events during the course of construction 

(other that the fact that the claims sought to be consolidated arise under the same general contract) is applicable to the 

petitions sought to be consolidated and that such consolidation will present unnecessary duplication of evidence.  A 

decree in any such proceeding shall not include interest on the disputed amount deposited in excess of the interest earned 

for the period of any such deposit.  No person except a Subcontractor filing a demand for direct payment for which no 

funds due the Contractor are available for direct payment shall have a right to file a petition in court of equity against 

the City claiming a demand for direct payment is premature, and such Subcontractor must file the petition before the 

City has made a direct payment to the Subcontractor and has made a deposit of the disputed portion as provided in part 

(iii) of paragraph (e) and in paragraph (f). 

(4) In any petition to collect any claim for which a Subcontractor has filed a demand for direct payment the 

court shall, upon motion of the Contractor, reduce by the amount of any deposit of a disputed amount by the City as 

provided in part (iii) of paragraph (e) and in paragraph (f) any amount held under a trustee writ or pursuant to a 

restraining order or injunction. 

 

 

ARTICLE 14 

SEMI-FINAL ACCEPTANCE 

14.1. Semi-final acceptance. 

14.1.1. Upon Semi-final acceptance of the Work, the Contractor shall present in writing to the City its certification 

that the Work has been substantially completed and include in its certification (1) a list of items to be completed or corrected, (2) 

all special warranties required by the Contract Documents, endorsed by the Contractor and in a form reasonably acceptable to 

the Design Professional and (3) the permits and certificates referred to in 13.7.1., or elsewhere.  The failure to include any item 

on the list mentioned in the preceding sentence does not alter the responsibility of the Contractor to complete all Work in 

accordance with the Contract Documents.  When the Design Professional on the basis of an inspection determines that the Work 

or designed portion thereof is substantially complete and the other conditions have been met, the Design Professional will then 

prepare a certificate of Semi-final acceptance which shall establish the date of Semi-final acceptance, shall state the 

responsibilities of the City and the Contractor for security, maintenance, heat, utilities, damage to the Work, and insurance, and 

shall fix the time within which the Contractor shall complete the items listed therein.  The certificate of Semi-final acceptance 

shall be submitted to the City and the Contractor for their written acceptance of the responsibilities assigned to them in such 

certificate. 

14.1.2. Within twenty-one (21) days after receipt of the certification from the Contractor, the City shall present to the 

Contractor either a written declaration that the Work has been substantially completed or an itemized list of incomplete or 

unsatisfactory work items required by the Contract sufficient to demonstrate that the Work has not been substantially completed.  

The City may include with such list a notice setting forth a reasonable time within which the Contractor must achieve Semi-

final acceptance of the Work.  If the City fails to respond, by presentation of a written declaration or itemized list as aforesaid, to 

the Contractor's certification within the twenty-one (21) day period, the Contractor's certification shall take effect as the 

City's declaration that the Work has been substantially completed. 

14.2. Partial Use or Occupancy of the Premises. 

14.2.1. The City may occupy or use any completed or partially completed portion of the Work at any stage.  Such 

partial occupancy or use may begin whether or not the portion is substantially complete, provided that the respective 

responsibilities of the City and the Contractor with respect to payments, retainage, if any, security, maintenance, heat, utilities, 

damage to the Work, insurance, correction of the Work, and warranties shall be established by agreement of the City and the 

Contractor or, absent such agreement, shall be determined by the Design Professional subject to the right of either party to 

contest such determination as provided in Article 16. 

14.2.2. Immediately prior to such partial occupancy or use, the City, the Contractor and the Design Professional shall 

jointly inspect the area to be occupied or portion of the Work to be used in order to determine and record the condition of the 

Work. 

14.2.3. Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not constitute 

acceptance of Work not complying with the requirements of the Contract Documents. 

14.2.4. (Reference:   M.G.L. c. 30, §39G;).  Within sixty-five (65) days after the effective date of a declaration of Semi-
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final acceptance, the City shall prepare and send to the Contractor for acceptance a Semi-final acceptance estimate for the 

quantity and price of the Work done and all but one percent (1%) retainage on that Work, including the quantity, price and all 

but one percent (1%) retainage for the undisputed part of each item and extra work item in dispute, but excluding the disputed 

part thereof, less the estimated cost of completing all incomplete and unsatisfactory items and less the total periodic payments 

made to date for the Work.  The City shall also deduct from the Semi-final acceptance estimate an amount equal to the sum of 

all demands for direct payment filed by Subcontractors and not yet paid to Subcontractors or deposited in joint accounts pursuant 

to M.G.L. c. 30, §39F. 

14.2.5. (Reference:  M.G.L. c. 30, §39G).  If the City fails to prepare and send to the Contractor any Semi-final 

acceptance estimate required by the provisions herein on or before the date specified, the City shall pay to the Contractor 

interest on the amount which would have been due to the Contractor pursuant to such Semi-final acceptance estimate at the rate 

of three (3) percentage points above the rediscount rate then charged by the Federal Reserve Bank of Boston from such date to 

the date on which the City sends that Semi-final acceptance estimate to the Contractor for acceptance or to the date of payment 

therefor, whichever occurs first. The City shall include the amount of such interest in the Semi-final acceptance estimate. 

14.2.6. (Reference: M.G.L. c. 30, §39G).  Within fifteen (15) days after the effective date of the declaration of Semi-

final acceptance, the City shall send to the Contractor by certified mail, return receipt requested, a complete list of all 

incomplete or unsatisfactory items, and unless delayed by causes beyond its control, the Contractor shall complete all such 

items within forty-five (45) days after the receipt of such list or before the date for final payment and acceptance, whichever is 

later.  If the Contractor fails to complete such Work within such time, the City may, subsequent to seven (7) days’ written 

notice to the Contractor by certified mail, return receipt requested, terminate the Contract and complete the incomplete or 

unsatisfactory items and charge the cost of same to the Contractor. 

 

14.3. Final Inspection. 

14.3.1. Upon written notice from the Contractor that the entire Work or an agreed portion thereof is complete, the 

Design Professional will make a final inspection with the City and the Contractor and will notify the Contractor in writing of 

all particulars which this inspection reveals that the Work is incomplete or defective.  The Contractor shall immediately take 

such measures as are necessary to complete such Work or remedy such deficiencies. 

 

ARTICLE 15 

GUARANTEES AND WARRANTIES 

15.1. In General. 
15.1.1. All guarantees and warranties specifically called for by the Specifications shall expressly run to the benefit of the 

City.  Neither the final certificate of payment nor any provision in the Contract Documents, nor partial or entire occupancy of 

the premises by the City shall constitute any acceptance of work not done in accordance with the Contract Documents or 

relieve the Contractor of liability in respect to any express warranties or responsibility for faulty materials or workmanship.  

The Contractor shall remedy any defects in the work and pay for any damage to other work resulting therefrom, which shall 

appear within a period of one year from the date of final acceptance of the work unless a longer period is specified.  

CONTRACTING DEPARTMENT (AS STATED ON THE FIRST PAGE OF THE AGREEMENT) will give notice of 

observed defects with reasonable promptness.  

 

15.2. Warranties. 

15.2.1. Warranties required by the Contract Documents shall commence on the date of Semi-final acceptance of the 

Work or designated portion thereof, unless otherwise provided in the certificate of Semi-final acceptance.  

15.2.2.     The Contractor warrants that the materials and equipment furnished under the Contract will be new and of 

recent manufacture unless otherwise specified, and that all Work will be of good quality, free from faults and defects, and in 

conformance with the Contract Documents.  Work not conforming to these requirements, including substitutions not properly 

approved and authorized, may be considered defective.  The Contractor's warranty excludes remedy for damage or defect 

caused by abuse, Modifications not executed by the Contractor, improper or insufficient maintenance, improper operation, or 

normal wear and tear under normal usage.  If required by the Design Professional, the Contractor shall furnish satisfactory 

evidence as to the kind and quality of material and equipment. 

15.2.3. The Contractor warrants that title to all Work covered by an application for payment will pass to the City 

either by incorporation in the construction or upon the receipt of payment by the Contractor, whichever occurs first, free and 

clear of all liens.  The Contractor further agrees that the submission of any application for payment shall conclusively be 

deemed to waive all liens with respect to said Work to which the Contractor may then be entitled, provided that such waiver of 

the lien rights shall not waive the Contractor's right to payment for such Work. 

15.2.4. The Contractor warrants and guarantees that title to all Work, materials, and equipment covered by any 

application for payment, whether incorporated in the Project or not, will pass to the City no later than the time of payment free 
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and clear of all liens. 

15.2.5. No materials or supplies for the Work shall be purchased by the Contractor or Subcontractor subject to any 

chattel mortgage or under a conditional sale contract or other agreement by which an interest is retained by the seller.  The 

Contractor warrants that it has good title to all materials and supplies used by it in the Work, free from all liens. 

15.2.6. The Contractor shall indemnify and hold the City harmless from all claims growing out of the lawful demands 

of Subcontractors, laborers, workers, mechanics, material persons, and furnishers of machinery and parts thereof, equipment, 

power tools, and all supplies, including commissary, incurred in the furtherance of the performance of this Contract.  The 

Contractor shall at the City's request, furnish satisfactory evidence that all obligations of the nature hereinabove designated 

have been paid, discharged, or waived.  If the Contractor fails to do so, then the City may, after having served written notice on 

the Contractor either pay unpaid bills, of which the City has written notice, direct, or withhold from the Contractor's unpaid 

compensation a sum of money deemed reasonably sufficient to pay any and all such lawful claims until satisfactory evidence is 

furnished that all liabilities have been fully discharged whereupon payment to the Contractor shall be resumed, in accordance 

with the terms of this Contract, but in no event shall the provisions of this sentence be construed to impose any obligations on 

the City to either the Contractor or its surety.  In paying any unpaid bills of the Contractor, the City shall be deemed the agent 

of the Contractor and any payment so made by the City shall be considered as payment made under the Contract by the City to 

the Contractor and the City shall not be liable to the Contractor for any such payment made in good faith. 

 

15.3.  Extended Warranties and Guarantees. 

15.3.1.  Any defective Work that is either corrected or replaced will be warranted and guaranteed for a period of three 

(3) years from the date of such correction or replacement. 

 

ARTICLE 16 

CLAIMS  

16.1. In General. 

16.1.1. Written Notice.  A Claim must be made by written notice to the other party. 

16.1.2. Content of Notice.  The notice must include all written supporting data. 

16.1.3. Burden of Proof.  The party making the Claim must substantiate the Claim. 

 

16.2. Time Limits on Claims.   

16.2.1. Unless otherwise provided, all Claims must be made within twenty-one (21) days after the occurrence of the 

event giving rise to such Claim or within twenty-one (21) days after the claimant first recognizes the condition giving rise to the 

Claim, whichever is later.  Any change or addition to a previously made Claim shall be made by a written notice within the 

twenty-one-day period in order to be valid. 

 

16.3. Continuing Contract Performance.   
16.3.1. Pending final resolution of a Claim including arbitration, unless otherwise agreed in writing, the Contractor 

shall proceed diligently with performance of the Contract and the City shall continue to make payments in accordance with the 

Contract Documents. 

 

16.4. Types of Claims. 
16.4.1. Claims for Differing Subsurface or Latent Physical Conditions.  (Reference:  M.G.L. c. 30, §39N;).  If, 

during the progress of the Work, the Contractor or the City discovers that the actual subsurface or latent physical conditions 

encountered at the Site differ substantially or materially from those shown on the Plans or indicated in the Contract Documents, 

either the Contractor or the City may request an equitable adjustment in the Contract Sum of the Contract applying to Work 

affected by the differing Site conditions.  A request for such an adjustment shall be in writing and shall be delivered by the party 

making such claim to the other party as soon as possible after such conditions are discovered.  Upon receipt of such a claim from 

a Contractor, or upon its own initiative, the City shall make an investigation of such physical conditions, and if they differ 

substantially or materially from those shown on the Plans or indicated in the Contract Documents or from those ordinarily 

encountered and generally recognized as inherent in Work of the character provided for in the Plans and Contract Documents 

and are of such a nature as to cause an increase or decrease in the cost of performance of the Work or a change in the 

construction methods required for the performance of the Work which results in an increase or decrease in the cost of the Work, 

the City shall make an equitable adjustment in the Contract Sum and the Contract shall be modified in writing accordingly. 

16.4.2. Claims for Additional Cost.  If the Contractor claims that any acts or omissions of the City or the Design 

Professional, including any instructions or orders, whether oral, written, by drawings, or otherwise, involve extra cost or time, 

and the Contractor has not received a written acknowledgment by the City or the Design Professional that extra payment will 

be made or time extended on account thereof, the Contractor shall promptly so notify the Design Professional in writing of 



 
 Approved 10/26/16 – Page 39 

such Claim and shall proceed with the Work relating to such Claim and all rights of both parties with respect to such Claim shall 

be deemed to have been reserved.  No Claim by the Contractor on account of such acts, omissions, instructions, or orders shall 

be valid unless the Contractor has so notified the Design Professional before proceeding. 

16.4.2.1. Under no circumstances shall a Claim be made for additional cost where adverse weather 

conditions are the basis for the Claim. 

 

16.4.3. Claims for Additional Time.  If the Contractor wishes to make a Claim for an increase in the Contract Time, 

written notice as provided herein shall be given.  The Contractor shall have the burden  of demonstrating the effect of the 

claimed delay on the Contract Time and shall furnish the Design Professional with such documentation relating thereto as the 

Design Professional may reasonably require.  Under no circumstances shall the Contractor make a Claim for an increase in the 

Contract Time due to a change in the Contractor's early completion date.  If the increase in the Contract Time extends beyond 

the Contract Time established by the City, only the time that so extends beyond the Contract Time shall be reviewed and 

considered.  In the case of a continuing delay, only one Claim is necessary. 

16.4.3.1. Under no circumstances shall a Claim be made for additional time where adverse weather 

conditions are the basis for the Claim. 

16.4.4. Claims for Injury to Person or Damage to Property.  Should either party to the Contract suffer injury to 

person or damage to property because of any error, omission, or act of the other party or of any of the other party’s employees or 

agents or others for whose acts the other party is legally liable, a Claim will be made in writing to the other party within 

twenty-one (21) days of the occurrence of the act giving rise to the injury or damage. 

 

16.5. Review of Claims. 
16.5.1. Initial Referral.  All Claims, the bases of which arise prior to final payment or the earlier termination of the 

Contract, shall be referred initially to the Design Professional for action as provided herein. 

16.5.2. Time Period and Action.  The Design Professional shall review Claims and shall do one of the following 

within fourteen (14) days of receipt of the Claim:  

16.5.2.1. defer any action with respect to all or any part of a Claim for the purpose of requesting and receiving 

additional information from either party;  

16.5.2.2. decline in writing to render a decision for any reason which it deems appropriate (including, but not 

limited to, the fact that the Claim involves allegations of fault on the part of the Design Professional);  or 

16.5.2.3. render a decision on all or a part of the Claim.   

16.5.3. If the Design Professional requests additional information, the Design Professional shall take action with 

respect to the Claim no later than fourteen (14) days after receipt of the additional information.  The Design Professional shall 

notify the parties in writing of its disposition of such Claim.  If the Design Professional renders a decision or declines to render 

a decision, either party may proceed in accordance with paragraph 16.7. 

 

16.6. Decisions. 
16.6.1. Decisions by the City or the Design Professional.  (Reference:  M.G.L. c. 30, §39P;).  In every case in which 

this Contract requires the City, any official, or its Design Professional to make a decision on interpretation of the 

Specifications, approval of equipment, material or any other approval, or progress of the Work, the decision shall be made 

promptly and, in any event, no later than fourteen (14) days after the written submission for decision; but if such decision 

requires extended investigation and study, the City, the official, or the Design Professional shall, within fourteen (14) days after 

the receipt of the submission, give the party making the submission written notice of the reasons why the decision cannot be 

made within the thirty-day period and the date by which the decision will be made. 

16.6.2. When Decision of the Design Professional is Final and Binding.  The decision of the Design Professional 

shall be final and binding on the parties, unless a party files suit or a demand for arbitration within thirty (30) days after the date 

of the decision.   

16.6.3. When Decision of the Design Professional is Not Final and Binding.  (Reference: M.G.L. c. 30, §39J).  

Notwithstanding any contrary provision of this Contract, no decision by the City or by the Design Professional on a dispute, 

whether of fact or of law, arising under said Contract shall be final or conclusive if such decision is made in bad faith, 

fraudulently, capriciously, arbitrarily, is unsupported by substantial evidence, or is based upon error of law. 

16.6.4. Resolved Claims.  If a Claim is resolved, the Design Professional shall obtain or prepare the appropriate 

documentation and provide the City and the Contractor with a copy of same. 

 

16.7. Arbitration. 

16.7.1. Controversies and Claims Subject to Arbitration.  Any controversy or Claim arising out of or related to the 

Contract, or the breach thereof, shall be settled by arbitration in accordance with the Construction Industry Arbitration Rules of 
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the American Arbitration Association, and judgment upon the award rendered by the arbitrator or arbitrators may be entered in 

any court having jurisdiction thereof, except controversies or Claims relating to aesthetic effect, subject to the provisions of 

paragraph 16.7.7.  In any such arbitration in which the amount stated in the demand is $100,000 or less, the American 

Arbitration Association shall appoint a single arbitrator in accordance with such Rules, who shall be a lawyer.  In any such 

arbitration in which the amount stated in the demand is in excess of $100,000, the demand shall include the name of an arbitrator 

appointed by the claimant.  The respondent shall appoint a second arbitrator and shall notify the claimant in writing of such 

appointment within thirty (30) days of receipt of the demand, failing which the matter shall be decided by the arbitrator named in 

the claimant’s demand.  Within thirty (30) days after the claimant’s receipt of notice of the appointment of the second arbitrator, 

the two arbitrators shall appoint a neutral arbitrator and shall notify the parties in writing of such appointment, failing which 

either party may apply to the American Arbitration Association to appoint such neutral arbitrator.  If such neutral arbitrator is 

appointed by the American Arbitration Association, he or she shall be a lawyer. 

16.7.2. Rules for Arbitration.  If the neutral arbitrator is appointed by the American Arbitration Association, the said 

Association shall administer the arbitration and its Construction Industry Arbitration Rules shall govern all aspects of the 

proceeding including the enforcement of any award.  If the neutral arbitrator is not appointed by the American Arbitration 

Association, then the panel of arbitrators shall act as the administrator of the arbitration but the Construction Industry Arbitration 

Rules of the Association shall nonetheless govern all aspects of the proceeding, including the enforcement of any award, 

provided however that the arbitration panel shall have all of the powers and duties conferred on the Association pursuant to said 

rules.  In addition, the following rules shall govern the selection of arbitrators and the proceedings: 

16.7.2.1. Neither party may appoint as arbitrator an employee or an owner of that party, nor the parent, 

spouse, or child of an employee or owner of that party. 

16.7.2.2. After the neutral arbitrator has been appointed, neither party may engage in ex parte 

communication with any arbitrator. 

16.7.3. When Arbitration May Be Demanded.  Demand for arbitration of any Claim, the basis of which arises prior to 

final payment or the earlier termination of the Contract may not be made before the earlier of (1) the date on which the Design 

Professional has rendered a written decision on the Claim or has notified the parties in writing that such decision will not be 

rendered or (2) forty-five (45) days following receipt by the Design Professional of a written request for a decision sent by 

registered or certified mail to both the Design Professional and the other party to this Contract. 

16.7.3.1. In no event shall a demand for arbitration be made after the date when the institution of legal or 

equitable proceedings based on such Claim would be barred by the applicable statute of limitations. 

16.7.4. Limitation on Consolidation or Joinder.  No arbitration arising out of or relating to the Contract Documents 

shall include, by consolidation or joinder or in any other manner, the Design Professional, the Design Professional's employees 

or consultants, except by written consent containing specific reference to the Contract and signed by the Design Professional, 

the City, the Contractor, and any other person or entity sought to be joined.    No arbitration shall include, by consolidation or 

joinder or in any other manner, parties other than the City, the Contractor, a separate contractor, and other persons substantially 

involved in a common question of fact or law whose presence is required if complete relief is to be accorded in arbitration.  No 

person or entity other than the City, the Contractor, or a separate contractor shall be included as an original third party or 

additional third party to an arbitration whose interest or responsibility is insubstantial.  Consent to arbitration involving an 

additional person  or entity shall not constitute consent to arbitration of a dispute not described therein or with a person or entity 

so named or described herein.  The foregoing agreement to arbitrate and other agreements to arbitrate with an additional person 

or entity duly consented to by parties to the Contract shall be specifically enforceable under applicable law in any court having 

jurisdiction thereof. 

16.7.5. Claims and Timely Assertion of Claims.  A party who files a notice of demand for arbitration must assert in 

the demand all Claims then known to that party on which arbitration is permitted to be demanded.  When a party fails to include 

a Claim through oversight, inadvertence, or excusable neglect, or when a Claim has matured or been acquired subsequently, the 

arbitrator or arbitrators may permit amendment. 

16.7.6. Award Final.  The award rendered by the arbitrator or arbitrators shall be final, and judgment may be entered 

upon it in accordance with applicable law in any court having jurisdiction thereof. 

16.7.7. The City's Reservation of Rights.  Notwithstanding any provision contained in this Article 16 or elsewhere in 

the Contract Documents, the City reserves the following rights in connection with Claims between the City and the Contractor, 

which rights may be exercised by the City unilaterally, in the City's sole discretion, and without the consent of the Contractor: 

16.7.7.1. the right to institute legal action against the Contractor in any court of competent jurisdiction 

in lieu of demanding arbitration, in which case the dispute or disputes which are the subject of such action shall be 

decided by such court, and not by arbitration; 

16.7.7.2. the right to obtain from any court of competent jurisdiction a stay of any arbitration instituted by 

the Contractor, provided that the application for such stay is made before the appointment of the neutral arbitrator in 

such arbitration, in which case the dispute or disputes which are the subject of such arbitration shall be decided by such 
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court and not by arbitration; 

16.7.7.3. the right to require the Contractor to join as a party in any arbitration between the City and the 

Design Professional relating to the Project, in which case the Contractor agrees to be bound by the decision of the 

arbitrator or arbitrators in such arbitration. 

16.7.8. In case the City elects to proceed in accordance with 16.7.7.1. or 16.7.7.2. above, the word “litigation” shall be 

deemed to replace the word “arbitration” wherever the latter word appears in the Contract Documents. 

 

ARTICLE 17 

EMERGENCIES 

17.1. In an emergency affecting the health and safety of persons or property, the Contractor shall act to prevent threatened 

damage, injury, or loss.   

 

17.2. In emergencies affecting the health, safety, or protection of persons, the Work or property at the Site or adjacent thereto, 

the Contractor, without special instruction or authorization from the City or the Design Professional, is obligated to act to 

prevent threatened damage, injury, or loss.  The Contractor shall give the Design Professional prompt written notice if the 

Contractor believes that any significant changes in the Work or variations from the Contract Documents have been caused 

thereby.  If the Design Professional determines that a change in the Contract Documents is required because of the action taken 

by the Contractor in response to such an emergency, a Construction Change Directive or Change Order will be issued to 

document the consequences of such action.   

 

ARTICLE 18 

TERMINATION OR SUSPENSION OF THE CONTRACT 

18.1. Suspension by the City. 

18.1.1. At any time and without cause, the City may suspend the Work or any portion thereof for a period of not more 

than ninety (90) days by notice in writing to the Contractor and the Design Professional that will fix the date on which Work 

will be resumed.  The Contractor shall resume Work on the date so fixed.  The Contractor shall be allowed an adjustment in 

the Contract Sum or an extension of the Contract Time, or both, directly attributable to any such suspension if the Contractor 

makes an approved Claim therefor, provided, however, that if there is a suspension, delay or interruption for fifteen days or more 

or due to a failure of the Awarding Authority to act within the time specified in this contract, the Awarding Authority shall make 

an adjustment in the contract price for any increase in the cost of performance of this contract but shall not include any profit to 

the General Contractor on such increase;  and provided further, that the Awarding Authority shall not make any adjustment in 

the contract price under this provision for any suspension, delay, interruption, or failure to act to the extent that such is due to 

any cause for which this contract provides for an equitable adjustment of the contract price under any other contract provisions.   

The General Contractor must submit the amount of a claim under provision (1) to the Awarding Authority in writing as soon as 

practicable after the end of the suspension, delay, interruption or failure to act and, in any event, not later than the date of final 

payment under this contract and, except for costs due to a suspension order, the Awarding Authority shall not approve any costs 

in the claim incurred more than twenty days before the General Contractor notified the Awarding Authority in writing of the act 

or failure to act involved in the claim.  The General Contractor must submit the amount of a claim under provision (1) to the 

Awarding Authority in writing as soon as practicable after the end of the suspension, delay, interruption or failure to act and, in 

any event, not later than the date of final payment under this contract and, except for costs due to a suspension order, the 

Awarding Authority shall not approve any costs in the claim incurred more than twenty days before the General Contractor 

notified the Awarding Authority in writing of the act or failure to act involved in the claim. 

 18.1.1.1  Notwithstanding the above, if the City is required to suspend the work as a result of a request from the 

Office of the Attorney General in connection with a bid protest or an injunction, the Contractor shall not have a claim for 

damages, but the City shall extend the date of semi-final acceptance for a period of time commensurate with the period of the 

suspension, and the liquidated damages clause shall not take effect until the extended date of semi-final acceptance.  If any of the 

following occurrences causes a delay in the work, the Contractor shall immediately notify CONTRACTING DEPARTMENT 

(AS STATED ON THE FIRST PAGE OF THE AGREEMENT) in writing.  If, upon investigation, the City finds that the delay 

is excusable, the City shall extend the date of semi-final acceptance for a period of time commensurate with the period of the 

excusable delay, and the liquidated damages clause shall not take effect until the extended date of semi-final acceptance:(1)  any 

acts of the Government, including controls or restrictions upon or requisitioning of materials, equipment, tools, or labor by 

reason of war, National Defense, or any other national emergency;  (2)  delays which are caused by the City and which are not 

occasioned by the Contractor’s failure to supply CONTRACTING DEPARTMENT (AS STATED ON THE FIRST PAGE OF 

THE AGREEMENT) or its design professional with progress schedules, documents, samples, and the like, in a timely manner;

 (3)  causes not reasonably foreseeable by the parties to this Contract, which are beyond the reasonable control of the 

Contractor, such as blizzards, floods, hurricanes, tornadoes, and strikes; (4)  any delay of any subcontractor resulting from 
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paragraphs (1), (2), or (3). 

18.1.2. If the Work is defective, if the Contractor fails to provide a sufficient number of skilled workers or suitable 

materials or equipment, or if the Contractor defaults or neglects to carry out the Work in accordance with the Contract 

Documents and fails within a seven-day period after receipt of written notice from the City to begin and prosecute correction of 

such default or neglect with diligence and promptness, the City may correct such deficiencies, without prejudice to other 

remedies the City may have.  In such case, an appropriate Construction Change Directive shall be issued deducting from 

payments then or thereafter due to the Contractor the cost of correcting such deficiencies including compensation for the 

Design Professional's additional services and expenses made necessary by such default, neglect, or failure and any and all 

direct, indirect, or consequential costs associated with the order to stop the Work.  If such payments then or thereafter due the 

Contractor are not sufficient to cover such amounts, the Contractor shall immediately pay the difference to the City.  The 

Contractor shall remain responsible for maintaining progress and shall not be entitled to any increase in the Contract Time or 

the Contract Sum. 

 

18.2. Termination by the Contractor. 

18.2.1. If, through no act or fault of the Contractor, a Subcontractor, or a Sub-subcontractor, the Work is suspended for 

a period of more than ninety (90) days by the City, or under an order of court or other public authority, or the Design 

Professional fails to act on any application for payment within thirty (30) days after it is submitted in proper form and content or 

the City fails for thirty (30) days to pay the Contractor any sum finally determined to be due, then the Contractor may 

terminate the Contract upon seven (7) days’ written notice to the City, provided that the City does not remedy such suspension 

or failure within that time. 

 

18.3. Termination by the City. 

18.3.1. If the Contractor is adjudged a bankrupt, or if the Contractor makes a general assignment for the benefit of the 

Contractor's creditors, or if a receiver is appointed on account of the Contractor's insolvency, or if the Contractor makes a 

written admission of the Contractor’s inability to pay debts, or if the Contractor becomes a debtor or defendant in (i) a voluntary 

or involuntary petition in bankruptcy, (ii) a petition for appointment of a receiver, (iii) a levy of an attachment or execution, (iv) a 

winding up or dissolution of a partnership or corporation, (v) or any other proceeding under which a court of competent 

jurisdiction assumes custody or control over the Contractor, or if the Contractor persistently or repeatedly refuses or fails, 

except in cases for which extension of time is provided, to supply enough properly skilled workers or proper materials, or fails to 

prosecute the work with such diligence  as will, in the reasonable estimation of the City, ensure semi-final acceptance within the 

time specified in the Contract Documents, or if the Contractor fails to make prompt payment to Subcontractors or for materials 

or labor, or persistently disregards laws, ordinances, rules, regulations, or orders of any public authority having jurisdiction or 

disregards an instruction, order, or decision of the Design Professional, or otherwise is in breach of any provision of the 

Contract and has failed to cure such breach after written notice from the City specifying 1) the breach, 2) what must be done to 

cure the breach, and 3) the time within which the breach must be cured, or otherwise is guilty of substantial violation of any 

provision of the Contract, then the Contractor shall be in default, and the City may, without prejudice to any other right or 

remedy and upon written notice to the Contractor, temporarily withhold cash payments pending correction of the deficiency, 

hold the Contractor and its sureties liabile in damages, require the Contractor’s sureties to complete the Contract, take possession 

of all materials, tools, appliances, equipment, construction equipment and machinery and vehicles, offices and other facilities on 

the Project Site, and all materials intended for the Work, wherever stored, without liability for loss or damage, following which 

use, the Contractor shall be liable for their removal from the site; and, seven (7) days after such notice, may terminate the 

employment of the Contractor, accept assignment of any or all subcontracts pursuant to Paragraph 6.6.1.1, and finish the Work 

by whatever method the City may deem expedient (including but not limited to using the services of another contractor  (in 

which case the City shall have no obligation to use a competitive process to obtain the lowest contract prices) and look to the 

Contractor and the Contractor's sureties for the difference between the cost to complete the work and the contract sum hereunder. 

.  The City shall be entitled to collect from the Contractor all direct, indirect, and consequential damages suffered by 

the City on account of the Contractor's default, including without limitation additional services and expenses of the Design 

Professional made necessary thereby. The City shall be entitled to hold all amounts due to the Contractor at the date of 

termination until all of the City's damages have been established, and to apply such amounts to such damages. 

18.3.1.1. HUD Action. If the Contractor is in default, HUD and/or any other administering agency named 

herein may, with or without the consent of the City, cancel, suspend, or terminate this Contract in whole or in 

part; require the withholding or disallowance all or part of the funding for the project; declare the contractor 

ineligible for further Government contracts or avail itself of any other remedies available under the law. 

18.3.2. (Reference:  Somerville Municipal Code Chapter 2.117, Section 2.117.110C).  In the event the Contractor or 

any of its agents or employees violates any provision of Somerville Municipal Code Chapter 2.117 that is applicable to City 

contractors in connection with the awarding, administration, or performance of the Contract, the City may terminate the sat 
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Contract. 

18.3.3.  (a)  The City may terminate this Contract without cause, at any time, effective upon the date of termination 

specified by written notice to the Contractor, in which case, the Contractor shall be compensated for: (1) sums due under this 

Contract incurred up to the date of termination for all Work performed and accepted by the City up to the termination date, 

calculated on a percentage completion basis covering the period of time between the last approved application for payment and 

the date of termination using the progress schedule and schedule of values.  The Contractor shall use its best efforts to mitigate 

any expenses and shall in no event incur any new obligations after the date of termination.  

(1)  Payment by the City as provided in this section shall be deemed to fully compensate the Contractor for all expenses 

and those of any consultants, subcontractors and suppliers, directly or indirectly attributable to the termination.  Lost profits shall 

not be payable. Any such termination shall not give rise to any cause of action for damages against the City. 

(b) Contractor’s Duties Upon Termination For Convenience.  Upon termination of this Contract without cause, the 

Contractor shall: (1) immediately stop the Work; (2) stop placing orders and Subcontracts in connection with this Contract; (3) 

cancel all existing orders and Subcontracts (subject to the City providing notice that it accepts assignment of any or all 

subcontracts pursuant to Paragraph 6.6.1.1); (4) surrender the site to City in a safe condition; and (5) promptly transfer to City all 

materials, supplies, work in process, appliances, facilities, equipment and machinery of this Contract, and all work product, 

plans, drawings, specifications and other information and documents used in connection with Services performed under this 

Contract.  Failure by the Contractor to comply with said duties shall relieve the City of its obligation to compensate the 

Contractor, as provided for under this section. 

 

ARTICLE 19 

AMERICANS WITH DISABILITIES ACT (42 U.S. 12131) 

19.1. On July 26, 1994, the Americans with Disabilities Act (“the Act”) became effective for employers of fifteen or more 

employees. 

 

19.2. The Act protects against discrimination of the basis of “disability,” which is defined as a physical or mental impairment 

that substantially limits at least one “major life activity;” or discrimination against an individual who has a record of such 

impairment; or discrimination against an individual being regarded - even if inaccurately - as having such impairment.  The Act 

also expressly prohibits job discrimination that is based on any individual’s relationship or association with a disabled person. 

 

19.3. If the Contractor is subject to the Act, it must comply with its provisions. 

 

ARTICLE 20 

WRITTEN NOTICE TO THE PARTIES 

20.1. In General.   
20.1.1. All written communications from the Design Professional to the Contractor shall be copied to the City.  All 

written communications from the Contractor to the Design Professional shall be copied to the City.  All written 

communications from the Contractor to the City shall be copied to the Design Professional. 

20.2. Addresses. 

20.2.1. To the City.  Written notice to the City shall be sent or hand-delivered to: 

 

Mayor  

City of Somerville 

93 Highland Avenue 

Somerville, MA 02143 

 

City Solicitor 

Law Department 

93 Highland Avenue 

Somerville, MA 02143 

 

Director of Contracting Department (as stated on first page of this Agreement) 

City Hall 

93 Highland Avenue 

Somerville, MA 02143 
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20.2.2. To the Contractor.  Both the address given on the bid form upon which the Agreement is founded and the 

Contractor's office at or near the Site of the Work are hereby designated as places to either of which notices, letters, and other 

communications to the Contractor shall be certified, mailed, or delivered.  Delivery of any notice, letter, or other 

communication to the Contractor at  or depositing same in a postpaid wrapper directed to either place shall be deemed 

sufficient service thereof upon the Contractor.  Written notice shall be deemed to have been duly served on the Contractor if it 

is sent or hand-delivered to any member or officer of the Contractor.  The date of said service shall be the date of such delivery 

or mailing.  The address may be changed at any time by an instrument in writing, executed and acknowledged by the 

Contractor and delivered to the City and to the Design Professional.  Nothing herein contained shall be deemed to preclude or 

render inoperative the service of any notice, letter. or other communication upon the Contractor personally.  Moreover, any 

notice, letter, or other communication required under the Contract may be served on the Contractor’s representative at job 

meetings.  The Contractor shall provide the City with its change of address seven (7) days prior to its effective date. 

20.2.3. To the Design Professional.  Written notice to the Design Professional shall be sent or hand-delivered to the 

address appearing on the Project Manual.  Written notice shall be deemed to have been duly served on the Design Professional 

if it is sent or hand-delivered to any member or officer of the Design Professional. 

 

ARTICLE 21 

MISCELLANEOUS PROVISIONS 

21.1. Governing Law. 

21.1.1. This Contract shall be governed by the laws of the Commonwealth of Massachusetts and the United States of 

America. 

 

21.2. Venue. 

21.2.1. Venue for any court action or proceeding shall be Middlesex County in the Commonwealth of Massachusetts 

only.  The Contractor, all Subcontractors, and Suppliers waive any and all jurisdictional and venue defenses. 

 

21.3. Successors and Assigns. 

21.3.1. The Contractor shall not assign, in whole or in part, its rights and obligations under the Contract Documents 

without prior written consent of the City.  An assignment without the prior written consent of the City shall not relieve the 

Contractor of its obligations thereunder. 

21.3.2. The City and the Contractor respectively bind themselves, their partners, successors, assigns, and legal 

representatives to the other party hereto and to partners, successors, assigns, and legal representatives of such other party in 

respect to covenants, agreements, and obligations contained in the Contract Documents. 

 

21.4. Statutory Limitation Period. 

21.4.1. It is expressly agreed that the obligations of the Contractor hereunder arise out of contractual duties, and that 

the failure of the Contractor to comply with the requirements of the Contract Documents shall constitute a breach of contract, 

not a tort, for the purpose of applicable statutes of limitations and repose.  Any cause of action which the City may have on 

account of such failure shall be deemed to accrue only when the City has obtained actual knowledge of such failure, not before. 

 

21.5. Rights and Remedies. 

21.5.1. Duties and obligations imposed by the Contract Documents and rights and remedies available thereunder shall 

be in addition to and not a limitation of duties, obligations, rights, and remedies otherwise imposed or available by law. 

21.5.2. No action or failure to act by the City, the Design Professional, or the Contractor shall constitute a waiver of a 

right or duty afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a 

breach thereunder, except as may be specifically agreed in writing. 

 

21.6 Severability.  In the event that any provision of this Agreement is found to be legally unenforceable, the remainder of 

the Agreement shall remain in full force and effect. 

 

21.7 Conflict of Interest Laws. The City and the Contractor shall comply with all applicable conflict of interest statutes and 

regulations. 

 

21.8 If this contract is in excess of $2,000 and is federally funded, the Contractor shall comply with the Copeland “Anti-

Kickback Act” (18 U.S.C. 874 and 29 CFR Part 3), and shall not induce any person employed in the construction, completion, or 

repair of a public building or public work, to give up any part of the compensation to which he would otherwise be entitled.  
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21.9. EQUAL EMPLOYMENT OPPORTUNITY/NONDISCRIMINATION 
a)  the Contractor shall not discriminate against any employee or applicant for employment because of race, color, 

religion, sex, marital status, sexual orientation, national origin, age, disability, Vietnam Era veteran status or because an 

employee or applicant is a recipient of federal, state, or local public assistance or housing subsidies; and 

b) the Contractor shall not discriminate, in any stage of the contract from award to completion, in the selection or 

retention of subcontractors, suppliers, and materialmen, or in the procurement of materials or supplies, or the rental of  

equipment, on the basis of race, religion, sex, marital status, sexual orientation, national origin, age, disability, Vietnam Era 

veteran status, or because an individual is a recipient of federal, state, or local public assistance or housing subsidies;  and  

c) the Contractor shall post an equal employment opportunity notice in conspicuous places at the worksite, shall make 

copies of such notice available to employees and job applicants, and shall send such notice to each labor union or representative 

of workers with which the Contractor has a collective bargaining agreement or other contract or understanding; and 

d) the Contractor shall, to the greatest extent feasible, give employment and on-site training opportunities, to lower-

income, minority, women, and disabled members of the local community and shall award subcontracts, when possible, to 

Minority Business Enterprises (MBE) and Women Business Enterprises (WBE).  

 

e) the contractor shall include language similar to the above in all subcontracts.  

 

 

 

 

                                                     END    
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